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TITLE  7— AGRICULTURE 

BUREAU  OF  ENTOMOLOGY  AND 
PLANT  QUARANTINE 

[B.  E.  P.  Q— Q.  64] 

Mexican  Fruitfly  Quarantine 

REVISION  OF  REGULATIONS 

Introductory  Noie 

The  following  revision  of  the  Mexican 
fruitfly  regulations  adds  the  counties  of 
Dimmit,  La  Salle,  and  Webb,  in  Texas, 
to  the  regulated  area  because  of  the  dis¬ 
covery  of  infestation,  and  requires  that 
grapefruit,  as  a  condition  of  interstate 
movement  from  these  three  counties,  be  I 
harvested  each  year  during  the  period 
from  September  to  February,  inclusive, 
and  that  a  host-free  period  be  main¬ 
tained  in  these  counties  during  the  re¬ 
mainder  of  the  year.  These  local  con¬ 
trol  measures  are  provided  under  Texas 
State  regulations. 

The  harvesting  season  for  other  host 
fruits  remains  the  same  as  heretofore 
throughout  the  regulated  area,  namely, 
from  September  to  May,  inclusive,  with 
the  host-free  requirement  in  effect  dur¬ 
ing  the  remainder  of  the  year. 

Some  slight  modifications  have  been 
made  in  other  regulations,  chiefly  for 
clarity.  Former  regulations  2  and  4 
have  been  discontinued  and  the  present 
regulations  have  been  renumbered  ac¬ 
cordingly. 

Summary 

The  interstate  shipment  of  grape¬ 
fruit,  oranges,  and  all  other  citrus  fruits, 
except  lemons  and  sour  limes,  from  the 
regulated  area  is  prohibited  unless  a ' 
Federal  permit  has  been  issued  therefor 
(regulation  3).  The  permits  may  be 
limited  as  to  destination,  and  when  so 
limited  are  not  valid  for  shipment  to 
other  points  except  to  diversion  points 
for  diversion  to  authorized  destinations 
(regulation  4  (/)). 

Peaches,  apples,  pears,  plums,  quinces, 
apricots,  mangoes,  sapotas,  guavas, 
mameys,  ciruelas,  and  fruit  of  species 


of  the  genus  Sargentia  are  prohibited 
interstate  shipment  from  the  regulated 
area.  There  are  no  restrictions  on  the 
shipment  of  lemons  or  sour  limes  (reg¬ 
ulation  3). 

The  conditions  of  certification,  includ¬ 
ing  maintenance  of  host-free  periods, 
and  sanitation  measures,  as  well  as  the 
type  of  containers  required  in  shipping, 
are  specified  in  regulations  4  and  5. 
For  marking  requirements  see  regula¬ 
tion  6. 

Applications  for  permits  should  be 
made  to  the  Bureau  of  Entomology  and 
Plant  Quarantine,  503  Rio  Grande  Na-  I 
tional  Life  Building,  Harlingen,  Tex. 

S.  A.  Rohwer, 
Acting  Chief. 

SECTION  301.64 — NOTICE  OF  QUARANTINE  NO. 

64  (REVISED) 

I,  Henry  A.  Wallace,  Secretary  of  Agri¬ 
culture,  have  determined  that  it  is  neces¬ 
sary  to  quarantine  the  State  of  Texas  to 
prevent  the  spread  of  an  injurious  insect 
known  as  the  Mexican  fruitfly  ( Anastre - 
pha  ludens  Loew) ,  new  to  and  not  here¬ 
tofore  widely  prevalent  or  distributed 
within  and  throughout  the  United  States. 

Now,  therefore,  under  authority  con¬ 
ferred  by  the  Plant  Quarantine  Act  of 
August  20,  1912  (37  Stat.  315),  as 

amended  by  the  act  of  Congress  approved 
March  4,  1917  (39  Stat.  1134,  1165),  and 
having  duly  given  the  public  hearing  re¬ 
quired  thereby,  I  do  quarantine  the  said 
State  of  Texas,  effective  on  and  after 
October  15,  1937,  and  by  this  Notice  of 
Quarantine  No.  64  do  order  that  no  fruits 
of  any  variety  shall  be  shipped,  offered 
for  shipment  to  a  common  carrier,  re¬ 
ceived  for  transportation,  or  carried  by 
a  common  carrier,  or  carried,  trans- 
,  ported,  moved,  or  allowed  to  be  moved 
interstate  from  the  said  quarantined 
State  in  manner  or  method  or  under 
conditions  other  than  those  prescribed 
in  the  rules  and  regulations  promulgated 
pursuant  thereto  or  under  such  modifi¬ 
cation  thereof  as  may  be  issued  by  the 
Chief  of  the  Bureau  of  Entomology  and 
Plant  Quarantine  as  hereinafter  pro¬ 
vided:  Provided,  That  the  restrictions  of 
this  quarantine  and  of  the  rules  and  reg- 


CONTENTS 

RULES,  REGULATIONS,  ORDERS 


Title  7 — Agriculture: 

Agricultural  Adjustment  Ad¬ 
ministration  :  Pa8® 

Agricultural  conservation  pro¬ 
gram  bulletin,  1938,  Sup¬ 
plement  No.  27 _  4224 

Bureau  of  Entomology  and  Plant 
Quarantine: 

Mexican  fruitfly  quarantine 

regulations  revised -  4221 

Sugar  Division: 

Price  determinations,  1939 
crops: 

Florida  sugarcane _  4224 

Louisiana  sugarcane _  4224 

Title  14 — Civil  Aviation: 

Civil  Aeronautics  Authority: 


Flying  schools;  primary  flying 
school  rating  ground  in¬ 


structors  _  4225 

Title  29 — Labor: 

Wage  and  Hour  Division: 

Apparel  industry,  employment 

of  learners _  4225 

Learners,  employment  regula¬ 
tions  amended _  4226 

Explanation  of  regulations 

amended _  4226 

Title  30— Mineral  Resources: 
Bituminous  Coal  Division: 


Price  classifications  and  mini¬ 
mum  prices  for  coals  not 
heretofore  classified,  sub¬ 
mission  of _  4226 

NOTICES 

Federal  Trade  Commission: 

Complaints  and  notices  of  hear¬ 
ings: 

Brown  &  Williamson  Tobacco 


Corp _  4230 

Herron,  Charles  V.,  Ryon 
Grain  Co.,  and  McLaugh¬ 
lin,  Ward  &  Co _  4236 

Larus  &  Brother  Co.,  Inc _  4234 

Lorillard,  P.,  Co _  4228 

Morris,  Philip,  &  Co.,  Ltd., 


Reynolds,  R.  J„  Tobacco  Co__  4232 
Orders  appointing  examiners, 
etc.: 

Hardwood  Institute,  et  al _  4227 

Hearst  Magazines,  Inc _  4228 

(Continued  on  next  page) 


4221 


4222 


FEDERAL  REGISTER,  Thursday ,  October  12 ,  1939 


ferera®register 


Published  by  the  Division  of  the  Federal 
Register,  The  National  Archives,  pursuant  to 
the  authority  contained  in  the  Federal 
Register  Act,  approved  July  26,  1935  (49 
Stat.  L.  500),  under  regulations  prescribed 
by  the  Administrative  Committee,  with  the 
approval  of  the  President. 

The  Administrative  Committee  consists  of 
the  Archivist  or  Acting  Archivist,  an  officer 
of  the  Department  of  Justice  designated  by 
the  Attorney  General,  and  the  Public  Printer 
or  Acting  Public  Printer. 

The  daily  issue  of  the  Federal  Register 
will  be  furnished  by  mail  to  subscribers,  free 
of  postage,  for  $1  per  month  or  $10  per  year; 
single  copies  10  cents  each;  payable  in  ad¬ 
vance.  Remit  by  money  order  payable  to 
Superintendent  of  Documents,  Government 
Printing  Office,  Washington,  D.  C. 

Correspondence  concerning  the  publica¬ 
tion  of  the  Federal  Register  should  be  ad¬ 
dressed  to  the  Director,  Division  of  the 
Federal  Register,  The  National  Archives, 
Washington,  D.  C. 


CONTENTS— Continued 


Securities  and  Exchange  Commis¬ 
sion: 

Notice  of  and  orders  for  hear¬ 
ings:  Pa6e 

Electric  Bond  &  Share  Co _  4240 

Philadelphia  Electric  Co _  4239 

Walnut  Electric  and  Gas 

Corp _  4239 


ulations  supplemental  thereto  or  modifi¬ 
cation  thereof  as  hereinafter  provided, 
may  be  limited  to  the  areas  in  the  State 
of  Texas  now,  or  which  may  hereafter 
be,  designated  by  the  Secretary  of  Agri¬ 
culture  as  regulated  areas:  Provided  fur¬ 
ther,  That  such  limitation  of  the  restric¬ 
tions  to  the  regulated  areas  shall  be  con¬ 
ditioned  upon  the  said  State  providing 
for  and  enforcing  such  control  measures 
with  respect  to  such  regulated  areas,  in¬ 
cluding  the  control  of  intrastate  move¬ 
ment  of  host  fruits  from  such  areas,  as 
in  the  judgment  of  the  Secretary  of  Agri¬ 
culture  shall  be  deemed  adequate  to  pre¬ 
vent  the  spread  of  the  Mexican  fruitfly 
therefrom  to  other  parts  of  the  State: 
And  provided  further,  That,  except  as  to 
extension  or  reduction  of  the  regulated 
area,  the  Chief  of  the  Bureau  of  Ento¬ 
mology  and  Plant  Quarantine  may  mod¬ 
ify  by  administrative  instructions  any  of 
the  restrictions  of  the  regulations  supple¬ 
mental  hereto  when  in  his  judgment  such 
action  is  necessary  to  prevent  the  spread 
of  the  Mexican  fruitfly.* 

Done  at  the  city  of  Washington  this 
14th  day  of  October  1937. 


•Secs.  301.64  to  301.64-8  issued  under  au¬ 
thority  of  sec.  8,  37  Stat.  318:  39  Stat.  1165; 
44  Stat.  250;  7  US.C.  161. 


Witness  my  hand  and  the  seal  of  the 
United  States  Department  of  Agriculture. 

H.  A.  Wallace, 
Secretary  of  Agriculture. 


REGULATIONS  (THIRD  DIVISION)  SUPPLE¬ 
MENTAL  TO  NOTICE  OF  QUARANTINE 
NO.  64 

Regulation  1 

§  301.64-1  Definitions.  For  the  pur¬ 
pose  of  these  regulations,  the  following 
words  shall  be  construed  respectively  to 
mean: 

(a)  Mexican  fruitfly.  The  insect 
known  as  the  Mexican  fruitfly  ( Anastre - 
pha  ludens  Loew) . 

(b)  Regulated  areas.  The  areas  in  the 
State  of  Texas  now,  or  which  may  here¬ 
after  be,  designated  as  such  by  the  Secre¬ 
tary  of  Agriculture  in  accordance  with 
the  provisos  to  Notice  of  Quarantine 
No.  64. 

(c)  Host  fruits.  Fruits  susceptible  to 
infestation  by  the  Mexican  fruitfly, 
namely,  mangoes,  sapotas  (including 
sapodillas  and  the  fruit  of  all  members 
of  the  family  Sapotaceae  and  of  the  genus 
Casimiroa  and  all  other  fruits  commonly 
called  sapotas  or  sapotes) ,  peaches, 
guavas,  apples,  pears,  plums,  quinces, 
apricots,  mameys,  ciruelas,  fruit  of  species 
of  the  genus  Sargentia,  and  all  citrus 
fruits  except  lemons  and  sour  limes,  to¬ 
gether  with  any  other  fruits  which  may 
later  be  determined  as  susceptible. 

(d)  Harvesting  season.  A  period  dur¬ 
ing  which  host  fruits  are  permitted  to 
be  harvested  for  shipment  interstate. 

(e)  Host- free  period.  A  period  during 
which  no  host  fruits  are  produced  or  per¬ 
mitted  to  exist  within  the  regulated  area 
except  under  conditions  prescribed  by  the 
Chief  of  the  Bureau  of  Entomology  and 
Plant  Quarantine. 

(f)  Inspector.  An  inspector  of  the 
United  States  Department  of  Agricul¬ 
ture. 

(g)  Moved  interstate.  Shipped,  offered 
for  shipment  to  a  common  carrier,  re¬ 
ceived  for  transportation  or  transported 
by  a  common  carrier,  or  carried,  trans¬ 
ported,  moved,  or  allowed  to  be  moved 
from  the  area  designated  as  regulated  in 
the  State  of  Texas  into  or  through  any 
other  State  or  Territory  or  District.* 

Regulation  2 

§  301.64-2  Regulated  area.  In  accord¬ 
ance  with  the  provisos  to  Notice  of  Quar¬ 
antine  No.  64,  the  Secretary  of  Agricul¬ 
ture  designates  as  regulated  area  the 
counties  of  Brooks,  Cameron,  Dimmit, 
Hidalgo,  La  Salle,  Webb,  and  Willacy  in 
the  State  of  Texas,  and  that  portion  of 
Jim  Wells  County,  Tex.,  lying  south  of 
Highway  141  and  a  line  projected  due 
west  to  the  Jim  Wells-Duval  County  line 
from  the  point  where  Highways  141  and 
66  intersect.* 


Regulation  3 

§  301.64-3  Restrictions  on  the  inter¬ 
state  movement  of  fruit  from  the  regu¬ 
lated  area — (a)  Permits  required. 
Grapefruit,  oranges,  and  other  citrus 
fruits,  except  lemons  and  sour  limes, 
shall  not  be  moved  interstate  from  a  regu¬ 
lated  area  into  or  through  any  point 
outside  thereof  unless  a  permit  has  been 
issued  therefor  by  the  United  States  De¬ 
partment  of  Agriculture. 

(b)  Movement  of  noncitrus  hosts  pro¬ 
hibited.  Peaches,  apples,  pears,  plums, 
quinces,  apricots,  mangoes,  sapotas  (see 
regulation  1  (c)  (sec.  301.64-1)),  guavas, 
mameys,  ciruelas,  and  fruits  of  species  of 
the  genus  Sargentia  shall  not  be  moved 
interstate  from  the  regulated  area  and 
no  permits  will  be  issued  for  such  move¬ 
ment. 

(c)  No  restrictions  on  lemons,  sour 
limes,  and  manufactured  fruits.  No  re¬ 
strictions  are  placed  by  these  regulations 
on  the  interstate  movement  of  lemons, 
sour  limes,  or  host  fruits  which  have  been 
manufactured  or  processed  in  such  man¬ 
ner  as  to  eliminate  danger  of  carrying 
the  Mexican  fruitfly. 

(d)  Movement  through  regulated  area. 
No  restrictions  are  placed  by  these  regu¬ 
lations  on  the  interstate  movement  of 
restricted  articles  from  an  area  not  under 
regulation  through  a  regulated  area 
when  such  movement  is  on  a  through 
billing.* 

Regulation  4 

§  301.64-4  Conditions  governing  the 
issuance  of  permits.  Permits  for  the  in¬ 
terstate  movement  of  grapefruit,  oranges, 
and  other  restricted  citrus  fruits  from  the 
regulated  area  may  be  issued  upon  deter¬ 
mination  by  the  inspector  that  the  pro¬ 
posed  movement  does  not  involve  risk  of 
spread  of  the  Mexican  fruitfly.  Such  de¬ 
termination  will  be  based  on  compliance 
with  the  following  conditions: 

(a)  Grove  inspection  and  sanitation. 
The  grove  in  which  the  fruit  was  pro¬ 
duced  shall  be  maintained  in  compli¬ 
ance  with  the  host-free  requirement  of 
these  regulations  and  shall  be  kept  free 
from  drops  and  windfalls  during  such 
periods  and  time  as  the  Chief  of  the 
Bureau  of  Entomology  and  Plant  Quar¬ 
antine  may  direct.  Such  drops  and 
windfalls  shall  be  buried  under  at  least 
18  inches  of  tamped  soil,  or  otherwise 
disposed  of  in  manner  and  method  pre¬ 
scribed  by  the  Chief  of  the  Bureau  of 
Entomology  and  Plant  Quarantine. 
The  grove  shall  further  be  maintained 
in  compliance  with  such  other  require¬ 
ments  as  may  be  enforced  by  the  State 
of  Texas  for  the  suppression  of  Mexi¬ 
can  fruitfly  infestation.  Permits  may 
be  issued  for  the  interstate  movement 
of  fruit  produced  only  in  such  groves 
as  have  been  inspected  within  30  days 
prior  to  the  movement  of  the  fruit  con¬ 
cerned  and  have  been  found  free  from 
Mexican  fruitfly  infestation. 
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(b)  Packing -house  requirements.  The 
packer  and  shipper  shall  maintain  his 
packing  plant  in  compliance  with  the 
sanitation  requirements  of  the  State  of 
Texas  issued  for  the  suppression  of  the 
Mexican  fruitfly.  The  packer  shall  also 
maintain  a  complete  record  of  all  re¬ 
ceipts  and  sales  or  shipments  of  host 
fruits,  subject  to  examination  by  the 
inspector. 

(c)  Applications.  Persons  desiring  to 
purchase,  pack,  or  move  grapefruit, 
oranges,  or  other  restricted  citrus  fruits 
interstate  from  the  regulated  area  shall 
make  application  for  a  permit  to  the  of¬ 
fice  of  the  Bureau  of  Entomology  and 
Plant  Quarantine,  Harlingen,  Tex.,  as  far 
as  possible  in  advance  of  the  probable 
date  of  shipment.  Applications  shall 
show  the  nature  and  quantity  of  the  fruit 
it  is  proposed  to  move,  together  with 
the  location  at  which  it  will  be  packed, 
the  name  and  address  of  the  shipper, 
and  a  list  of  all  groves,  together  with  the 
names  and  addresses  of  the  owners,  from 
which  fruit  for  packing  will  be  obtained. 
Each  applicant  shall  file  with  his  appli¬ 
cation  a  signed  statement  in  which  he 
agrees  (1)  to  notify  the  inspector  of  all 
additional  groves  from  which  fruit  for 
packing  will  be  obtained,  (2)  not  to  pack 
or  ship  fruit  from  any  grove  until  he  has 
received  written  notification  from  the  in¬ 
spector  that  the  grove  has  been  main 
tained  in  compliance  with  the  regula¬ 
tions  issued  under  this  quarantine,  and 
(3)  to  discontinue  packing  and  shipping 
the  fruit  from  any  grove  on  notification 
from  the  inspector  of  the  discovery  of 
an  infestation  of  the  Mexican  fruitfly 
in  such  grove  or  adjoining  groves  or  of 
failure  on  the  part  of  the  owner  or  man¬ 
ager  of  such  grove  to  comply  with  any 
condition  of  these  regulations. 

(d)  Containers.  Permits  will  be  is¬ 
sued  for  the  interstate  movement  of  only 
such  fruit  as  is  packed  in  containers  cus¬ 
tomarily  used  in  the  regulated  area  for 
the  commercial  shipment  of  citrus  fruits, 
and  of  such  nature  as  will  permit  the  in¬ 
spector  to  identify  the  contents  thereof. 

(e)  Sterilization  may  be  required. 
Sterlization  of  host  fruits  in  manner  and 
by  method  prescribed  by  the  Chief  of  the 
Bureau  of  Eentomology  and  Plant  Quar¬ 
antine  may  be  required  as  a  condition 
for  the  issuance  of  permits  for  interstate 
movement  thereof  when  in  his  judgment 
the  shipments  concerned  might  involve 
risk  of  spread  of  the  Mexican  fruitfly 

(f)  Destination  limitations.  Permits 
may  be  limited  as  to  destination  and 
when  so  limited  the  fruits  covered 
thereby  shall  not  be  moved  interstate 
from  the  regulated  area,  directly  or  in¬ 
directly,  either  in  the  original  containers 
or  otherwise,  to  destinations  other  than 
those  authorized  in  such  permits,  except 
to  the  usual  diversion  points  for  diver¬ 
sion  to  authorized  destinations  only. 

(g)  Cancelation  of  permits.  Permits 
issued  under  these  regulations  may  be 
withdrawn  or  canceled  and  further  per 
mits  refused,  whenever  in  the  judgment 
of  the  Bureau  of  Entomology  and  Plant 


Quarantine,  the  further  use  of  such  per¬ 
mits  might  result  in  the  dissemination 
of  the  Mexican  fruitfly.  After  any  such 
permit  is  withdrawn  or  has  expired,  the 
further  use  of  any  permit  tags  issued 
thereunder  is  prohibited.* 

Regulation  5 

§  301.64-5  Conditions  required  in  the 
regulated  area.  The  interstate  movement 
of  grapefruit,  oranges,  and  other  re¬ 
stricted  citrus  fruit  from  the  regulated 
area  under  permits  issued  by  the  United 
States  Department  of  Agriculture  will  be 
conditioned  on  the  State  of  Texas  pro¬ 
viding  for  and  enforcing  the  following 
control  measures  in  manner  and  by 
method  approved  by  the  United  States 
Department  of  Agriculture,  namely: 

Harvesting  Season 

(a)  The  harvesting  season  of  host 
fruits  within  the  regulated  area  shall  be¬ 
gin  on  the  1st  day  of  September  of  each 
year  and  end  at  midnight  on  April  30 
of  the  following  year  except  that  in  Dim¬ 
mit,  La  Salle,  and  Webb  Counties,  the 
harvesting  period  for  grapefruit  shall  end 
on  the  last  day  of  February:  Provided, 
That  the  harvesting  period  in  any  regu¬ 
lated  area  shall  be  subject  to  such  modi¬ 
fication  as  to  duration  as  may  be  author¬ 
ized  by  the  Chief  of  the  Bureau  of 
Entomology  and  Plant  Quarantine  when 
in  his  judgment  such  modification  does 
not  involve  risk  of  spread  of  the  Mexican 
fruitfly. 

Host-free  Period 

(b)  A  host-free  period  shall  be  main¬ 
tained  each  year  beginning  on  the  1st 
day  of  May  and  continuing  through  the 
last  day  of  August,  in  the  regulated  area, 
except  that  in  Dimmit,  La  Salle,  and 
Webb  Counties,  the  host-free  period  for 
grapefruit  shall  begin  on  the  1st  day  of 
March  and  continue  through  the  last 
day  of  August:  Provided,  That  the  host- 
free  period  in  any  regulated  area  shall 
be  subject  to  such  modification  as  to 
duration  as  may  be  authorized  by  the 
Chief  of  the  Bureau  of  Entomology  and 
Plant  Quarantine  when  in  his  judgment 
such  modification  does  not  involve  risk 
of  spread  of  the  Mexican  fruitfly. 

Prior  to  such  host-free  period  each 
year,  all  restricted  citrus  fruit  shall  be 
removed  from  the  tree  for  immediate 
sale  or  shipment,  or  for  retention  in  fly- 
proof  storage  approved  by  the  Chief  of 
the  Bureau  of  Entomology  and  Plant 
Quarantine,  and  all  other  host  fruits 
shall  be  destroyed  either  following  re 
moval  from  the  trees  or  by  destruction 
of  the  trees  themselves. 

No  host  fruits  shall  be  permitted  to 
remain  on  trees  or  to  exist  elsewhere 
within  a  regulated  area  at  any  time  dur¬ 
ing  such  host -free  period  except  imma¬ 
ture  citrus  fruits  which  in  the  judgment 
of  the  Chief  of  the  Bureau  of  Entomology 
and  Plant  Quarantine  are  not  susceptible 
to  infestation  by  the  Mexican  fruitfly. 

Infested  Zones 

(c)  Upon  the  determination  of  a  Mexi¬ 
can  fruitfly  infestation  within  a  regulated 


area,  which  in  the  judgment  of  the  Chief 
of  the  Bureau  of  Entomology  and  Plant 
Quarantine  constitutes  a  risk  of  spread 
of  such  fly,  an  infested  zone  shall  be 
designated  by  the  State  of  Texas  subject 
to  approval  by  the  United  States  Depart¬ 
ment  of  Agriculture  and  all  host  fruits  in 
susceptible  stages  of  maturity  produced 
within  such  zone  shall  be  destroyed  or 
processed  in  such  a  manner  as  to  render 
them  free  from  infestation.* 

Regulation  6 

§  301.64-6  M  ar  king  requirements. 
Every  crate,  box,  or  other  container  of 
host  fruit  moved  interstate  under  these 
regulations  shall  have  securely  attached 
thereto  a  shipping  permit  issued  under 
the  provisions  of  regulation  4,  (sec. 
301.64—4) ,  and  shall  be  subject  to  such 
other  marking  as  may  be  required  by  the 
inspector. 

Each  shipment  of  six  or  more  crates, 
boxes,  or  other  containers  of  host  fruit 
moved  interstate  under  these  regulations 
shall,  in  addition  to  the  shipping  permit 
on  each  such  container,  be  accompanied 
by  a  master  permit  showing  the  number 
of  containers  and  either  the  license  num¬ 
ber  and  destination  of  the  vehicle  or  the 
name,  number,  and  destination  of  the 
freight  car  or  other  carrier,  as  the  case 
may  be.* 

Regulation  7 

§  301.64-7  Inspection  in  transit.  Any 
car,  vehicle,  basket,  box,  crate,  or  other 
container,  moved  interstate,  which  con¬ 
tains  or  which  the  inspector  has  prob¬ 
able  cause  to  believe  contains  articles  the 
movement  of  which  is  prohibited  or  re¬ 
stricted  by  these  regulations,  shall  be 
subject  to  inspection  by  inspectors  at  any 
time  or  place.* 


Regulation  8 

§  301.64-8  Shipments  for  experi¬ 
mental  or  scientific  purposes.  Articles 
subject  to  restriction  in  these  regula¬ 
tions  may  be  moved  interstate  for  ex¬ 
perimental  or  scientific  purposes,  on  such 
conditions  and  under  such  safeguards  as 
may  be  prescribed  by  the  Chief  of  the 
Bureau  of  Entomology  and  Plant  Quar¬ 
antine.  The  container  of  articles  so 
moved  shall  bear,  securely  attached  to 
the  outside  thereof,  an  identifying  tag 
from  the  Bureau  of  Entomology  and 
Plant  Quarantine  showing  compliance 
with  such  conditions.* 

These  revised  rules  and  regulations 
shall  be  effective  on  and  after  October 
16,  1939,  and  shall  supersede  the  rules 
and  regulations  promulgated  October  14, 
1937. 

Done  at  the  city  of  Washington  this 
10th  day  of  October  1939. 

Witness  my  hand  and  the  seal  of  the 
United  States  Department  of  Agricul¬ 
ture. 

[seal]  H.  A.  Wallace, 

Secretary  of  Agriculture. 

[P.  R.  Doc.  39-3767;  Piled,  October  11,  1939; 
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AGRICULTURAL  ADJUSTMENT 
ADMINISTRATION 

|  ACP-1938-30] 

1938  Agricultural  Conservation  Pro¬ 
gram  Bulletin 

SUPPLEMENT  NO.  27 

Pursuant  to  the  authority  vested  in 
the  Secretary  of  Agriculture  under  Sec¬ 
tions  7  to  17  of  the  Soil  Conservation 
and  Domestic  Allotment  Act,  as 
amended,  the  1938  Agricultural  Conser¬ 
vation  Program  Bulletin,  as  amended,’ 
is  hereby  further  amended  as  follows: 

Subsection  B  of  Section  I  is  hereby 
amended  by  the  addition  of  the 
following: 

The  State  acreage  allotments  of  total 
soil-depleting  crops  for  the  States  in 
the  Northeast,  North  Central,  East  Cen¬ 
tral,  and  Southern  Regions,  are  as 

follows: 

Acres 

Alabama _  7,  409  054 

Arkansas _  6,  527,  684 

Connecticut _  126,  796 

Delaware _  325,  710 

Florida . . .  1,271,278 

Georgia _  8,  707,  615 

Illinois  _  14,  994,  167 

Indiana _  8, 049,  712 

Iowa _ _ _ _ _ _ _ 16,  369  718 

Kentucky _ 4,316,105 

Louisiana _  4, 376,  720 

Maine  _  362, 980 

Maryland _  1,  325,  043 

Massachusets _  143,  694 

Michigan _  5,313,677 

Minnesota  _  13,  839,  942 

Mississippi _  6,  959,  607 

Missouri _  9,  789,  388 

Nebraska  _  15, 157, 876 

New  Hampshire _  50, 827 

New  Jersey _  569,  414 

New  York . .  2,961,966 

North  Carolina _  5,  638, 277 

Ohio  _ _ 7,137,725 

Oklahoma _  14,  510,  788 

Pennsylvania _  3,  852,  803 

Rhode  Island _  21,823 

South  Carolina _  4,  892,  425 

South  Dakota _  12,  751,  598 

Tennessee _  4,  871,  620 

Texas _  29,  420,  722 

Vermont _  201,  837 

Virginia  _  2, 807, 359 

West  Virginia— _ _  832,893 

Wisconsin  _  6, 485,  646 

Done  at  Washington,  D.  C.,  this  10th 

day  of  October  1939.  Witness  my  hand 

and  the  seal  of  the  Department  of  Agri¬ 

culture. 

I  seal  1  H.  A.  Wallace, 

Secretary  of  Agriculture 

| F.  R.  Doc.  39-3764;  Filed.  October  11,  1939; 
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payment  to  producers  of  sugar  beets 
and  sugarcane,  as  follows: 

That  the  producer  on  the  farm  who  is  also, 
directly  or  indirectly,  a  processor  of  sugar 
beets  or  sugarcane,  as  may  be  determined 
by  the  Secretary,  shall  have  paid,  or  con¬ 
tracted  to  pay  under  either  purchase  or  toll 
agreements,  for  any  sugar  beets  or  sugar¬ 
cane  grown  by  other  producers  and  processed 
by  him  at  rates  not  less  than  those  that 
may  be  determined  by  the  Secretary  to  be 
fair  and  reasonable  after  investigation  and 
due  notice  and  opportunity  for  public 
hearing. 

Whereas,  The  Secretary  of  Agricul¬ 
ture,  on  June  28,  1939,  held  a  public 
hearing  in  Clewiston,  Florida,  for  the 
purpose  of  receiving  evidence  likely  to 
be  of  assistance  to  him  in  determining 
fair  and  reasonable  prices  for  the  1939 
crop  of  Florida  sugarcane: 

Now,  therefore,  I,  H.  A.  Wallace,  Sec¬ 
retary  of  Agriculture,  after  investigation 
and  consideration  of  the  evidence  ob¬ 
tained  at  the  aforesaid  hearing  and  all 
other  information  before  me,  do  hereby 
make  the  following  determination: 

§  802. 22d  Fair  and  reasonable  prices 
for  the  1939  crop  of  Florida  sugarcane. 
Fair  and  reasonable  prices  for  the  1939 
crop  of  Florida  sugarcane,  to  be  paid  by 
processors  who,  as  producers,  apply  for 
payments  under  the  Sugar  Act  of  1937, 
shall  be  not  less  than  the  prices  set  forth 
in  the  Standard  Florida  Sugarcane  Pur¬ 
chase  Contract  with  cooperative  partici¬ 
pation  supplement  now  used  by  the 
United  States  Sugar  Corporation:  Pro¬ 
vided,  however.  That,  when  10  cc.  of  the 
crusher  juice  of  any  sugarcane  are  ti¬ 
trated  against  a  N/10  solution  of  NaOH, 
using  phenolphthalein  as  an  indicator, 
and  it  requires  more  than  2.25  cc.  of 
N/10  NaOH  to  neutralize  the  acidity  in 
the  crusher  juice,  a  deduction  may  be 
made  in  settlement,  based  upon  decreased 
boiling  house  efficiency,  at  a  rate  not  in 
excess  of  3.775  per  centum  of  the  pay¬ 
ment  herein  provided  for  for  each  .25 
cc.  of  acidity  above  2.25  cc.,  but  not  in 
excess  of  4.50  cc.  (intervening  fractions 
computed  to  the  nearest  mutiple  of  .05 
cc.).  (Sec.  301,  50  Stat.  909;  7  U.S.C. 
Sup.  IV,  1131) 

Done  at  Washington,  D.  C.,  this  10th 
day  of  October  1939.  Witness  my  hand 
and  the  seal  of  the  Department  of  Agri¬ 
culture. 

[seal]  H.  A.  Wallace, 

Secretary. 

[F.  R.  Doc.  39-3766;  Filed,  October  11,  1939; 

12:28  p.  m.J 


SUGAR  DIVISION 
Part  802 — Sugar  Determinations 

DETERMINATION  OF  FAIR  AND  REASONABLE 
PRICES  FOR  THE  1939  CROP  OF  FLORIDA 
SUGARCANE 

Whereas,  Section  301  (d)  of  the  Sugar 
Act  of  1937,  approved  September  1,  1937, 
provides,  as  one  of  the  conditions  for 
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Part  802 — Sugar  Determinations 

DETERMINATION  OF  FAIR  AND  REASONABLE 
PRICES  FOR  THE  1939  CROP  OF  LOUISIANA 
SUGARCANE  FOR  SUGAR 

Whereas,  Section  301  (d)  of  the  Sugar 
Act  of  1937,  approved  September  1,  1937, 
provides,  as  one  of  the  conditions  for  pay¬ 
ment  to  producers  of  sugar  beets  and 
sugarcane,  as  follows: 

That  the  producer  on  the  farm  who  is  also, 
directly  or  indirectly,  a  processor  of  sugar 


beets  or  sugarcane,  as  may  be  determined  by 
the  Secretary,  shall  have  paid,  or  contracted 
to  pay  under  either  purchase  or  toll  agree¬ 
ments,  for  any  sugar  beets  or  sugarcane  grown 
by  other  producers  and  processed  by  him  at 
rates  not  less  than  those  that  may  be  deter¬ 
mined  by  the  Secretary  to  be  fair  and  rea¬ 
sonable  after  investigation  and  due  notice  and 
opportunity  for  public  hearing. 

Whereas,  The  Secretary  of  Agriculture 
held  public  hearings  in  Louisiana  for  the 
purpose  of  receiving  evidence  likely  to  be 
of  assistance  to  him  in  determining  fair 
and  reasonable  prices  for  the  1939  crop 
of  Louisiana  sugarcane  for  sugar: 

Now,  therefore,  I,  H.  A.  Wallace,  Secre¬ 
tary  of  Agriculture,  after  investigation 
and  consideration  of  the  evidence  ob¬ 
tained  at  the  aforesaid  hearings  and  all 
other  information  before  me,  do  hereby 
make  the  following  determination: 

§  802. 22e  (a)  Fair  and  reasonable 

prices  for  the  1939  crop  of  Louisiana 
sugarcane  for  sugar.  Fair  and  reason¬ 
able  prices  for  the  1939  crop  of  Louisi¬ 
ana  sugarcane  shall  be  (when  the  price 
of  96°  raw  sugar,  duty-paid  basis,  is 
3^20  per  pound)  not  less  than  $1.00  per 
ton  of  standard  sugarcane  for  each  10 
of  (1)  the  average  of  the  weekly  quota¬ 
tions  of  96°  raw  sugar,  duty-paid  basis, 
on  the  Louisiana  Sugar  &  Rice  Ex¬ 
change  and  the  Cane  Products  Trade 
Association  Exchange  for  the  week  in 
which  such  sugarcane  is  delivered,  or 
(2)  the  simple  average  of  the  weekly 
quotations  of  96°  raw  sugar,  duty-paid 
basis,  on  the  Louisiana  Sugar  &  Rice 
Exchange  and  the  Cane  Products  Trade 
Association  Exchange  (or  upon  such 
quotations  as  the  Secretary  may  elect 
for  the  purpose)  for  the  weeks  from 
September  29,  1939  to  April  18,  1940, 
as  may  be  agreed  upon:  Provided,  how¬ 
ever, 

(i)  That  for  each  decline  of  V4  cent 
in  the  price  of  one  pound  of  96°  raw 
sugar,  below  3.50  cents  per  pound,  the 
price  of  standard  sugarcane  shall  be  re¬ 
duced  by  not  more  than  3  per  centum, 
with  intervening  prices  in  proportion, 
unless  the  price  of  sugar  falls  below 
2.75  cents,  in  which  case  no  further 
reduction  shall  be  made; 

(ii)  That  for  an  advance  of  V4  cent 
in  the  price  of  one  pound  of  96°  raw 
sugar,  duty-paid  basis,  above  3.50  cents 
per  pound,  the  price  of  standard  sugar¬ 
cane  shall  be  increased  by  not  less  than 
3  per  centum,  with  intervening  prices  in 
proportion,  unless  the  price  of  raw  sugar 
exceeds  3.75  cents  per  pound,  in  which 
case  settlement  shall  be  made  on  the 
basis  of  $1.03  for  each  1  cent  of  the 
price; 

(iii)  That  the  premiums  paid  for 
sugarcane  of  the  1939  crop  containing 
more  sucrose  in  the  normal  juice  than 
that  defined  as  standard  sugarcane, 
shall  be  not  less  than  those  paid  by 
such  processor  during  the  1938  crop 
year; 

(iv)  That  the  discounts  applicable  to 
sugarcane  of  the  1939  crop  containing 
less  sucrose  in  the  normal  juice  than  that 
defined  as  standard  sugarcane  shall  be 
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not  greater  than  those  applied  in  con¬ 
nection  with  the  1938  crop;  and 

(v)  That  deductions  based  upon  de¬ 
creased  boiling  house  efficiency  may  be 
made  for  frozen  sugarcane  accepted  by 
the  processor  (it  being  understood  that 
cane  shall  not  be  considered  as  frozen 
even  after  being  subjected  to  freezing 
temperature  unless  and  until  there  is 
evidence  of  damage  having  taken  place 
because  of  the  freeze)  at  a  rate  not  in 
excess  of  3.775  per  centum  of  the  pay¬ 
ment,  computed  as  aforesaid,  for  each 
.25  cc.  of  acidity  above  2.25  cc.  but  not 
in  excess  of  4.50  cc.  (analyzed  in  accord¬ 
ance  with  the  established  methods  of  the 
area,  with  intervening  fractions  com¬ 
puted  to  the  nearest  multiple  of  .05  cc.) . 

(b)  Definitions  and  general  provisions. 
For  purposes  of  this  determination; 

(1)  Standard  sugarcane  shall  be  sug¬ 
arcane  containing  no  more  sucrose  in 
the  normal  juice  than  was  defined  as 
standard  sugarcane  by  the  processor  in 
his  sugarcane  purchase  contract,  or  con¬ 
tracts,  verbal  or  written,  used  in  the  year 
1938. 

(2)  Costs,  such  as  hoisting  and  weigh¬ 
ing  of  sugarcane,  shall  be  absorbed  by 
the  producer  or  processor,  as  the  case 
may  be,  who  absorbed  such  costs  in  1937, 
but  nothing  in  this  paragraph  shall  be 
construed  as  prohibiting  negotiations 
with  respect  to  the  level  of  such  costs, 
subject  upon  appeal,  to  review  by  the 
Secretary  of  Agriculture  or  his  author¬ 
ized  agent  in  the  event  of  changes  unfair 
to  either  producer  or  processor. 

(3)  Where  the  only  available  prac¬ 
ticable  means  of  transportation  are  rail 
facilities  and  the  distance  to  the  nearest 
factory  is  in  excess  of  50  miles,  the  cost 
of  transportation  may,  by  mutual  consent 
of  the  interested  parties,  and  subject  to 
review  by  the  Secretary  of  Agriculture  or 
his  authorized  agent,  be  shared  by  the 
processor  and  producer. 

(4)  The  processor  shall  not,  through 
any  subterfuge  or  device  whatsoever,  re¬ 
duce  the  returns  from  the  1939  crop  of 
Louisiana  sugarcane  to  the  grower  below 
those  determined  above.  (Sec.  301,  50 
Stat.  909;  7  U.S.C.,  Sup.  IV,  1131) 

Done  at  Washington,  D.  C.,  this  10th 
day  of  October  1939.  Witness  my  hand 
and  the  seal  of  the  Department  of  Agri¬ 
culture. 

[seal]  H.  A.  Wallace, 

Secretary. 

[F.  R.  Doc.  39-3765;  Filed,  October  11,  1939; 
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TITLE  14— CIVIL  AVIATION 

CIVIL  AERONAUTICS  AUTHORITY 

[Amendment  30,  Civil  Air  Regulations] 

Flying  Schools;  Primary  Flying  School 
Rating  Ground  Instructors 

At  a  session  of  the  Civil  Aeronautics 
Authority  held  at  its  office  in  Washing¬ 


ton,  D.  C.,  on  the  29th  day  of  September, 
1939. 

Acting  pursuant  to  the  authority  vested 
in  it  by  the  Civil  Aeronautics  Act  of  1938, 
particularly  sections  205  (a) ,  601  (a)  and 
607  of  said  Act,  and  finding  that  its  ac¬ 
tion  is  desirable  in  the  public  interest 
and  is  necessary  to  carry  out  the  provi¬ 
sions  of,  and  to  exercise  and  perform  its 
powers  and  duties  under  said  Act,  the 
Civil  Aeronautics  Authority  hereby 
amends  the  Civil  Air  Regulations  as  fol¬ 
lows: 

Effective  September  29,  1939,  section 
50.115  of  the  Civil  Air  Regulations  is 
amended  to  read  as  follows: 

“§  50.115  Ground  instructors.  Same 
as  in  §  50.105,  except  in  the  case  of 
ground  schools  conducted  by  established 
educational  institutions  of  higher  learn¬ 
ing  for  the  primary  benefit  of  members 
of  their  regular  student  body.  In  such 
cases  approval  of  the  school’s  operations 
may  be  based  upon  a  general  examina- 
titon  of  the  facilities,  personnel  and  cur¬ 
riculum.” 

By  the  Authority. 

[seal]  Paul  J.  Frizzell, 

Secretary. 

[F.  R.  Doc.  39-3762;  Filed,  October  11,  1939; 
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TITLE  29— LABOR 

WAGE  AND  HOUR  DIVISION 

Notice  of  Order  for  the  Employment 
of  Learners  in  the  Apparel  Industry 

Whereas,  pursuant  to  Section  522.13 
of  Regulations,  Part  522,  as  amended 
(Regulations  Applicable  to  the  Employ¬ 
ment  of  Learners  Pursuant  to  Section  14 
of  the  Fair  Labor  Standards  Act),  the 
National  Association  of  Shirt  and 
Pajama  Manufacturers  and  sundry 
other  interested  parties  duly  filed  peti¬ 
tions  for  review  of  the  findings  and  de¬ 
termination  of  the  presiding  officer 
made  following  a  hearing  held  for  the 
purpose  of  determining  the  necessity  for 
employing  learners  in  sub-minimum 
wage  rates  in  the  apparel  industry;  and 

Whereas,  a  hearing  on  said  petitions 
was  held  before  the  Administrator  on 
September  12,  1939,  after  due  notice; 1 
and 

Whereas,  following  said  hearing  the 
Administrator  duly  made  findings  of 
fact,  copies  of  which  are  available  for 
inspection  in  Room  5144,  Department  of 
Labor,  Washington,  D.  C. 

Now,  therefore,  notice  is  hereby  given 
that  following  said  hearing,  and  on  Oc¬ 
tober  9,  1939,  the  Administrator  issued 
the  following  order: 

“1.  The  findings  and  determinations 
of  the  presiding  officer  in  the  matter  of 
the  application  of  the  National  Associa¬ 
tion  of  Shirt  and  Pajama  Manufactur¬ 
ers,  Inc.,  et  al.,  to  employ  learners  at 
wages  lower  than  the  statutory  mini¬ 


mum  are  approved  under  the  25-cent 
minimum  and  shall  remain  in  effect 
until  October  24,  1939. 

“2.  Effective  on  or  after  October  24, 
1939,  Special  Certificates  permitting  em¬ 
ployment  of  learners  at  sub-minimum 
rates  in  stitching  operations  in  the  ap¬ 
parel  industry  shall  be  issued  by  the  Chief 
of  the  Hearings  and  Exemption  Section 
of  the  Wage  and  Hour  Division  upon  the 
following  terms  to  all  plants  in  the  in¬ 
dustry  making  application  therefor  rep¬ 
resenting  that  experienced  workers  are 
not  available  to  the  plant,  unless  experi¬ 
enced  workers  are  found  to  be  available: 

“(a)  Learners  employed  under  the 
certificate  shall  not  exceed  5  percent  of 
the  total  number  of  workers  in  the  plant 
engaged  in  stitching  operations  in  the 
divisions  of  the  apparel  industry  consid¬ 
ered  here  provided,  however,  that  em¬ 
ployment  of  as  many  as  five  learners 
may  be  authorized  in  any  certificate. 

“(b)  No  learner  shall  be  employed  un¬ 
der  the  certificate  longer  than  8  weeks. 

“(c)  Learners  employed  under  the  cer¬ 
tificate  shall  be  paid  at  a  rate  not  less 
than  22 1/2  cents  an  hour  and,  in  plants 
where  experienced  operators  are  paid  on 
a  piecework  rate,  shall  be  paid  at  least 
the  same  piecework  rate  and  shall  receive 
earnings  paid  on  this  rate  if  in  excess  of 
the  22  V2 -cent  minimum. 

“(d)  Only  learners  shall  be  employed 
at  a  subminimum  wage  under  the  cer¬ 
tificate  and  no  learner  shall  be  em¬ 
ployed  under  the  certificate  unless  hired 
when  an  experienced  worker  was  not 
available. 

“(e)  No  learners  shall  be  employed  at 
a  subminimum  wage  under  the  certifi¬ 
cate  until  and  unless  the  certificate  is 
posted  and  kept  posted  in  a  conspicuous 
place  in  the  plant  in  which  learners  are 
employed. 

“3.  The  Chief  of  the  Hearings  and 
Exemption  Section  shall  cancel  as  of 
the  date  of  issue  any  special  certificate 
issued  pursuant  to  this  order  if  found 
that  such  certificate  was  issued  when 
experienced  workers  were  available  and 
shall  cancel  prospectively  or  as  of  the 
date  of  violation  a  certificate  if  found 
that  any  of  its  terms  have  been  violated 
or  that  skilled  workers  have  become 
available. 

“4.  In  this  order  the  term  ‘learner’ 
means  a  person  who  has  not  been  pre¬ 
viously  employed  for  more  than  8  weeks 
in  the  aggregate  during  the  preceding 
three  years  upon  a  stitching  operation  in 
the  apparel  industry;  and  the  term  ‘ap¬ 
parel  industry’  includes  men’s,  women’s, 
infants’  and  children’s  apparel  and  ac¬ 
cessories,  excepting  gloves,  boots  and 
shoes,  millinery,  knitted  wear  and 
hosiery.” 

Signed  at  New  York,  N.  Y.,  this  10th 
day  of  October  1939. 

Elmer  F.  Andrews, 

Administrator. 

[F.  R.  Doc.  39-3760;  Filed,  October  11,  1939; 

11:49  a.  m.] 
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Part  522 — Regulations  Applicable  to 
the  Employment  of  Learners  Pur¬ 
suant  to  Section  14  of  the  Fair 
Labor  Standards  Act  of  1938 

The  following  amendments  to  Regula¬ 
tions,  Part  522,  as  amended1  (Regula¬ 
tions  Applicable  to  the  Employment  of 
Learners  Pursuant  to  Section  14  of  the 
Fair  Labor  Standards  Act  of  1938),  are 
hereby  issued.  By  virtue  of  these 
amendments  a  new  alternative  sub- 
pragraph  (d)  is  added  to  Section  522.5, 
a  clarifying  amendment  is  made  to  Sec¬ 
tion  522.9,  Section  522.12  is  repealed 
and  a  clarifying  amendment  is  made  to 
Section  522.13. 

Signed  at  New  York,  N.  Y.f  this  10th 
day  of  October  1939. 

Elmer  F.  Andrews, 

Administrator. 

§  522.5  Procedure  upon  application 
for  special  certificate — 

*  *  •  *  * 

(d)  Issue  a  special  certificate  pursuant 
to  an  order  made  after  an  industry  hear¬ 
ing  held  under  Section  522.4  or  Section 
522.13  hereof,  if  any  such  order  has  been 
made  for  the  industry  in  which  the  ap¬ 
plicant  desires  to  employ  learners. 

§  522.9  Terms  of  special  certificates. 
No  Special  Certificate  shall  be  applicable 
to  more  than  one  plant.  Each  Special 
Certificate  shall  specify  the  number  or 
percentage  of  learners  who  may  be  em¬ 
ployed  under  the  certificate,  the  learning 
period,  the  time  when  and  the  wage  rate 
at  which  such  persons  may  be  employed. 

§  522.12  Completion  of  learning  pe¬ 
riod.  This  section  522.12  is  hereby  re¬ 
pealed. 

§  522.13  Petition  for  review.  Any 
person  aggrieved  by  the  action  of  an 
authorized  representative  of  the  Admin¬ 
istrator  following  an  industry  hearing 
under  Section  522.4,  or  by  way  of  deny¬ 
ing  or  granting  a  special  certificate  un¬ 
der  subparagraph  (a)  or  (c),  of  Section 
522.5,  or  by  way  of  affirming  or  cancelling 
a  special  certificate  under  subpasa graph 
(b)  of  Section  522.5,  or  by  way  of  any 
action  taken  under  subparagraph  (d)  of 
Section  522.5,  may,  within  fifteen  days 
after  publication  of  such  action,  file  a 
petition  for  review  thereof.  The  peti¬ 
tion  for  review  will  be  examined  by  the 
Administrator  or  an  authorized  repre¬ 
sentative  who  has  taken  no  part  in  the 
action  which  is  the  subject  of  review. 
If  this  petition  is  granted,  all  interested 
parties  will  be  afforded  an  opportunity  to 
present  their  views  either  in  support  of 
or  in  opposition  to  the  matters  prayed 
for  in  the  petition  and  the  Administrator 
or  an  authorized  representative  who  has 
taken  no  part  in  the  action  under  review 
may  hold  a  hearing  thereon.  Action 
taken  upon  such  review  shall  be  final  and 
shall  take  effect  immediately  upon  pub¬ 
lication. 

IF.  R.  Doc.  39-3761;  Filed.  October  11,  1939; 

11 :49  a.  m.  j 
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Explanation  of  Regulations  Applicable 
to  Employment  of  Learners 

amendment 

The  following  is  a  revision  of  paragraph 
VI  of  the  Explanation  of  Regulations 
Applicable  to  Employment  of  Learners 
issued  by  the  Administrator  and  published 
in  the  Federal  Register  May  23,  1939.1 
This  revised  paragraph  shall  become  a 
part  of  the  Explanation  and  supersede 
paragraph  VI  as  originally  issued. 

VI.  Curtailment  of  Opportunities  for 
Employment 

The  Administrator  is  authorized  to  pro¬ 
vide  for  the  employment  of  learners  at 
a  wage  lower  than  the  statutory  mini¬ 
mum  wage  only  to  the  extent  necessary 
to  prevent  curtailment  of  opportunities 
for  employment.  No  application  will  be 
deemed  to  set  forth  a  necessity  to  pre¬ 
vent  curtailment  of  such  opportunities 
unless  it  clearly  states  that  the  applicant 
has  made  diligent  efforts  to  secure  experi¬ 
enced  workers  and  is  unable  to  obtain 
them.  No  certificate  will  be  issued  if  it 
is  found  that  experienced  workers  are 
available. 

No  application  (except  as  indicated  be¬ 
low)  will  be  deemed  to  set  forth  a  neces¬ 
sity  to  employ  learners  at  subminimum 
wage  rates  unless  it  clearly  establishes 
that  the  employment  at  the  minimum 
wage  applicable  under  Section  6  of  the 
Act  of  the  number  of  workers  sought  to 
be  employed  as  learners  would  be  so  bur¬ 
densome  that  a  reasonable  employer  in 
the  circumstances  of  the  applicant  would 
not  ordinarily  hire  the  additional  inex¬ 
perienced  employees  for  operation  of  new 
plants,  plant  expansion,  or  to  replace  nor¬ 
mal  plant  labor  turnover,  thus  making 
probable  a  resultant  curtailment  of  op¬ 
portunities  for  employment.  Unless  the 
application  establishes  such  a  necessity, 
no  certificate  will  be  issued. 

However,  if,  as  a  result  of  an  industry 
hearing  held  pursuant  to  Section  522.4  or 
Section  522.13  of  the  regulations,  it  has  I 
been  found  necessary  to  authorize  the 
employment  of  learners  at  subminimum 
wage  rates  in  the  industry  in  which  the 
applicant  desires  to  employ  learners,  the 
applicant  need  not  offer  proof  of  his  need 
for  a  special  certificate,  as  required  above, 
except  as  to  any  number  of  learners 
sought  to  be  employed  in  excess  of  the 
number  or  percentage  for  which  a  need 
has  been  determined  after  such  industry 
hearing.  In  all  cases,  however,  the  ap¬ 
plication  must  clearly  state  that  the  ap¬ 
plicant  has  made  diligent  efforts  to  secure 
experienced  workers  and  is  unable  to 
obtain  them. 

Elmer  F.  Andrews, 
Administrator. 

[F.  R.  Doc.  39-3763;  Filed,  October  11,  1939; 
12:  20  p.  m.j 
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TITLE  30— MINERAL  RESOURCES 
BITUMINOUS  COAL  DIVISION 
[Order  No.  284] 

An  Order  Directing  District  Boards  for 
Districts  No.  1  to  20,  Inclusive,  22 
and  23,  to  Propose  and  to  Submit  to 
the  Director  Price  Classifications 
and  Minimum  Prices  for  Coals  Pro¬ 
duced  by  Code  Members  Within  the 
District  and  Not  Heretofore  Classi¬ 
fied 

Pursuant  to  the  Bituminous  Coal  Act 
of  1937  (particularly  Section  4,  Part  II 
thereof) ,  it  is  hereby  ordered  that: 

(1)  The  District  Board  for  each  of 
Districts  No.  1  to  20,  inclusive,  22  and  23, 
shall  forthwith  proceed  to  consider  and 
propose,  and  shall  submit  to  the  Director 
of  the  Bituminous  Coal  Division,  United 
States  Department  of  the  Interior,  in 
accordance  with  the  rules  and  regula¬ 
tions  prescribed  herein,  a  price  classifica¬ 
tion  for  each  kind,  quality  and  size  of 
coal  produced  within  the  respective  dis¬ 
trict  by  code  members  who  have  accepted 
the  code  prior  to  the  date  of  this  order, 
for  which  coal  no  classification  has  here¬ 
tofore  been  proposed  and  submitted  by 
the  District  Board. 

(2)  Each  of  the  aforesaid  District 
Boards,  upon  receipt  of  notification 
after  the  date  of  this  order  that  any 
producer  has  accepted  the  code  or  that 
any  code  member  is  producing  coal  at  a 
mine  within  the  respective  district,  at 
which  mine  such  code  member  did  not 
theretofore  produce  coal,  shall  forthwith 
proceed  to  consider  and  propose,  and 
shall  submit  to  the  Director,  in  accord¬ 
ance  with  the  rules  and  regulations 
prescribed  herein,  a  price  classification 
for  each  kind,  quality,  and  size  of  coal 
produced  by  such  code  member  at  a 
mine  within  the  respective  district,  for 
which  coal  no  classification  has  thereto¬ 
fore  been  proposed  and  submitted  by  the 
District  Board.  Price  classifications  and 
minimum  prices  proposed  by  a  District 
Board  pursuant  to  this  order  or  pur¬ 
suant  to  any  prior  order  of  the  Com¬ 
mission  or  the  Division  shall  apply,  for 
the  purpose  for  which  such  classifica¬ 
tions  and  prices  were  proposed,  to  the 
particular  coals  classified,  whether  or 
not  ownership  or  operation  of  the 
mine  at  which  such  coals  are  pro¬ 
duced  changes  during  or  after  such 
classification. 

(3)  Price  classifications  proposed  pur¬ 
suant  to  paragraph  (1)  or  (2)  hereof 
shall  be  incorporated  in  a  schedule  to  be 
prepared  by  the  District  Board,  which 
schedule  shall,  in  addition  to  the  price 
classifications,  set  forth  a  proposed  mini¬ 
mum  price  for  each  kind,  quality  and  size 
of  coal  produced  at  the  mine,  and  shall 
also  give  the  following  information:  the 
name  of  the  mine,  the  State  and  county 
in  which  the  mine  is  located,  the  seams 
mined,  the  modes  of  transportation  used 
by  the  mine,  the  names  of  the  railroads,  if 
any,  which  are  available  for  the  ship¬ 
ment  of  coal  from  the  mine,  and  in  so 
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far  as  practicable,  the  approximate  ton¬ 
nage  moved  by  each  customary  mode  of 
transportation  for  the  years  1937  and 
1938,  the  geographic  areas  into  which  the 
mine  ships  or  is  expected  to  ship  coal, 
and  any  special  and  unusual  features  in 
the  preparation  or  marketing  of  coal 
from  such  mine.  Such  schedule  of  pro¬ 
posed  price  classifications  and  proposed 
minimum  prices,  together  with  the  under¬ 
lying  data  upon  which  they  are  predi¬ 
cated,  shall  be  submitted  to  the  Director. 

(4)  The  following  rules  and  regulations 
shall  govern  the  proposal  and  submis¬ 
sion  of  price  classifications  and  minimum 
prices  pursuant  to  this  order: 

RULES  AND  REGULATIONS  FOR  THE  PROPOSAL 
OF  PRICE  CLASSIFICATIONS  AND  MINIMUM 
PRICES 


(a)  All  price  classifications  for  coals 
in  a  particular  district  shall  be  ex¬ 
pressed  in  the  terms  of  the  symbols  and 
minimum  prices  contained  in  the  sched 
ules  of  minimum  prices  for  such  district 
heretofore  approved  by  the  National  Bi¬ 
tuminous  Coal  Commission  to  serve  as 
a  basis  for  coordination.  If,  in  order  to 
express  properly  the  relationship  be¬ 
tween  the  coals  thus  classified  and 
other  coals  produced  within  the  district, 
the  District  Board  deems  it  necessary  to 
vary  or  qualify  the  symbols  or  minimum 
prices  contained  in  such  schedules,  it 
shall  indicate  the  reasons  for  so  doing. 
If  any  classification  proposed  for  a 
particular  coal  is  lower  than  the  lowest 
classification  theretofore  approved  by 
the  Commission  to  serve  as  a  basis  for 
coordination  for  coals  mined  in  the 
same  seam  and  the  same  subdistrict, 
the  reasons  for  such  variation  must  be 
fully  stated  and  supported  by  data. 

(b)  The  District  Board  shall  transmit 
its  schedule  of  proposed  price  classifica¬ 
tions  and  minimum  prices  to  each  code 
member  in  the  district  within  the  follow 
ing  periods:  With  respect  to  coals  classi¬ 
fied  under  paragraph  (1)  hereof,  not 
more  than  seven  (7)  days  after  the  date 
of  this  order.  With  respect  to  coals  clas 
sified  under  paragraph  (2)  hereof,  not 
more  than  seven  (7)  days  after  the  re¬ 
ceipt  of  notification  of  code  membership 
or  of  the  production  of  coal  by  the  code 
member  at  a  mine  at  which  such  code 
member  did  not  theretofore  produce  coal, 
as  the  case  may  be. 

(c)  After  transmission  of  such  sched¬ 
ules  to  code  members  and  prior  to  the 
submission  thereof  to  the  Director,  the 
District  Board  may  arrange  to  receive 
protests  from  code  members  within  the 
district,  may  conduct  such  investigations, 
and  may  hold  such  conferences  or  hear¬ 
ings  as  in  the  judgment  of  the  District 
Board  are  advisable  or  proper  in  the 
formulation  of  the  schedules  in  conform¬ 
ity  with  the  requirements  of  subsection 
(a)  of  Part  n,  Section  4  of  the  Act. 
Protests  of  code  members  shall,  if  per¬ 
mitted,  be  filed  with  the  District  Board 
within  seven  (7)  days  from  the  date  of 
submission  of  such  schedules  to  them. 


Each  District  Board  may  make  such 
changes,  corrections  or  additions  in  such 
schedules  as  in  its  judgment  may  be 
deemed  proper,  and  a  copy  of  such 
changes,  corrections  or  additions  shall 
be  transmitted  to  each  code  member  in 
the  district  not  later  than  the  date  of  the 
submission  of  the  schedules  to  the 
Director. 

(d)  Schedules  of  proposed  price  classi¬ 
fications  and  minimum  prices,  together 
with  all  changes,  corrections  and  addi¬ 
tions  thereto,  shall  be  submitted  to  the 
Director,  together  with  twenty-five  (25) 
copies  thereof,  within  the  following 
periods  of  time:  With  respect  to  classifi¬ 
cations  proposed  under  paragraph  (1) 
hereof,  not  more  than  twenty-five  (25) 
days  after  the  date  of  this  order.  With 
respect  to  classifications  proposed  under 
paragraph  (2)  hereof,  not  more  than 
twenty-five  (25)  days  after  receipt  of 
notification  of  code  membership  or  of  the 
production  of  coal  by  the  code  member 
at  a  mine  at  which  such  code  member 
did  not  theretofore  produce  coal,  as  the 
case  may  be. 

(e)  Prior  to  the  submission  of  the 
aforesaid  schedules  to  the  Director,  the 
District  Board  shall  mail  five  (5)  copies 
of  such  schedules  to  each  of  the  other 
districts  referred  to  in  paragraph  (1) 
hereof.  Each  schedule  submitted  to  the 
Director  shall  be  accompanied  by  an  affi¬ 
davit  from  the  Secretary  of  the  District 
Board,  averring  compliance  with  the 
provisions  of  this  order. 

(f)  Each  schedule  shall  include  the  fol¬ 
lowing  clause: 


Notices 


“Note:  The  prices  in  this  schedule  have 
been  proposed  by  the  District  Board  pur¬ 
suant  to  the  provisions  of  Order  No.  284  is¬ 
sued  by  the  Bituminous  Coal  Division  on 
October  10,  1939.  Said  order  is  effective  only 
until  the  effective  date  of  minimum  prices 
to  be  established  by  the  Division.” 


(5)  Any  code  member  or  District  Board 
who  is  dissatisfied  with  any  proposed 
price  classification  or  minimum  price 
submitted  pursuant  to  this  order,  may 
file  with  the  Director,  at  his  office  in 
Washington,  D.  C.,  and  with  the  District 
Board,  not  later  than  seven  (7)  days 
after  receiving  a  copy  of  the  schedule  of 
price  classifications  and  minimum  prices, 
a  written  protest  setting  forth  the  rea¬ 
sons  for  dissatisfaction,  together  with  the 
supporting  data.  The  Director  will  then 
provide  for  a  proper  procedure  to  the 
end  that  the  coals  classified  and  priced 
in  the  schedules  submitted  pursuant  to 
this  order  may  duly  be  covered  by  and 
included  within  the  schedules  of  effec¬ 
tive  minimum  prices  to  be  established  by 
the  Division. 

(6)  This  order  shall  be  effective  only 
until  the  establishment  of  effective  min¬ 
imum  prices  by  the  Division. 

H.  A.  Gray, 
Director. 

October  10,  1939. 

[P.  R.  Doc.  39-3750:  Piled,  October  11,  1939; 

10:31  a.  m.J 


FEDERAL  TRADE  COMMISSION. 

United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
9th  day  of  October,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer, 
Chairman:  Garland  S.  Ferguson,  Charles 
H.  March,  Ewin  L.  Davis,  William  A. 
Ayres. 

(Docket  No.  3418] 

In  the  Matter  of  the  Hardwood  Insti¬ 
tute,  an  Unincorporated  Association; 
A.  L.  Osborn,  Individually,  and  as 
Manager  and  Secretary  of  the  Hard¬ 
wood  Institute;  and  The  Antrim  Iron 
Company,  The  Bay  de  Noquet  Com¬ 
pany,  The  Boniface  Gorman  Company, 
The  Brownlee  Company,  The  Edward 
Hines  Lumber  Company,  William  Bon¬ 
iface  Lumber  Company,  Holt  Lumber 
Company,  Kinzel  Lumber  Company, 
Marathon  Paper  Mills  Company, 
Menominee  and  Bay  Shore  Lumber 
Company,  Northwestern  Cooperage  and 
Lumber  Company,  The  Oconto  Com¬ 
pany,  The  Rib  Lake  Lumber  Company, 
The  Underwood  Veneer  Company,  The 
Von  Platen  and  Fox  Company,  The 
M.J.  Wallrich  Land  and  Lumber  Com¬ 
pany,  Weidman  Lumber  Company,  Rod- 
dis  Lumber  and  Veneer  Company,  Saw- 
yer-Goodman  Company,  I.  Stephenson 
Company,  Thunder  Lake  Lumber  Com¬ 
pany,  The  Wisconsin  Land  and  Lumber 
Company,  The  Yawkey-Bissel  Com¬ 
pany,  The  Yawkey-Alexander  Lumber 
Company,  Corporations,  Members  of 
The  Hardwood  Institute 


ORDER  APPOINTING  EXAMINER  AND  FIXING 

TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pur¬ 
suant  to  authority  vested  in  the  Federal 
Trade  Commission,  under  an  Act  of 
Congress  (38  Stat.  717;  15  U.S.C.A.,  Sec¬ 
tion  41), 

It  is  ordered.  That  Robert  S.  Hall,  an 
examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed 
to  take  testimony  and  receive  evidence 
in  this  proceeding  and  to  perform  all 
other  duties  authorized  by  law; 

It  is  further  ordered,  That  the  taking 
of  testimony  in  this  proceeding  begin 
on  Monday,  October  23,  1939,  at  ten 
o’clock  in  the  forenoon  of  that  day 
(central  standard  time)  in  the  Knicker¬ 
bocker  Hotel,  Chicago,  Illinois. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  exam¬ 
iner  is  directed  to  proceed  immediately 
to  take  testimony  and  evidence  on  be¬ 
half  of  the  respondent.  The  examiner 
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will  then  close  the  case  and  make  his 
report  upon  the  evidence. 

By  the  Commission. 

I  seal]  Otis  B.  Johnson, 

Secretary. 

|F.  R.  Doc.  39-3748;  Filed,  October  10,  1939; 
3:50  p.  m  ] 


United  States  of  America — Before 
Federal  Trade  Commission 

At  a  regular  session  of  the  Federal 
Trade  Commission,  held  at  its  office  in 
the  City  of  Washington,  D.  C.,  on  the 
9th  day  of  October,  A.  D.  1939. 

Commissioners:  Robert  E.  Freer,  Chair¬ 
man:  Garland  S.  Ferguson,  Charles  H. 
March,  Ewin  L.  Davis,  William  A.  Ayres. 

(Docket  No.  3872] 

In  the  Matter  of  Hearst  Magazines,  Inc. 

ORDER  APPOINTING  EXAMINER  AND  FIXING 
TIME  AND  PLACE  FOR  TAKING  TESTIMONY 

This  matter  being  at  issue  and  ready 
for  the  taking  of  testimony,  and  pursuant 
to  authority  vested  in  the  Federal  Trade 
Commission,  under  an  Act  of  Congress 
(38  Stat.  717;  15  U.S.CA,  Section  41), 

It  is  ordered,  That  Charles  F.  Diggs, 
an  examiner  of  this  Commission,  be  and 
he  hereby  is  designated  and  appointed  to 
take  testimony  and  receive  evidence  in 
this  proceeding  and  to  perform  all  other 
duties  authorized  by  law. 

It  is  further  ordered,  That  the  taking 
of  testimony  in  this  proceeding  begin  on  ] 
Monday,  October  30,  1939,  at  ten  o’clock 
in  the  forenoon  of  that  day  (eastern 
standard  time),  in  Room  2301,  United 
States  Court  House,  Foley  Square,  New 
York,  New  York. 

Upon  completion  of  testimony  for  the 
Federal  Trade  Commission,  the  examiner 
is  directed  to  proceed  immediately  to 
take  testimony  and  evidence  on  behalf  of 
the  respondent.  The  examiner  will  then 
close  the  case  and  make  his  report  upon 
the  evidence. 

By  the  Commission. 

(seal]  Otis  B.  Johnson, 

Secretary. 

(F.  R.  Doc.  39-3749;  Filed,  October  10,  1939; 
3:50  p.  m.] 


United  States  of  America — Before 
Federal  Trade  ComTnission 

[Docket  No.  3912] 

In  the  Matter  of  P.  Lorillard  Company 
Respondent 

complaint 

The  Federal  Trade  Commission,  hav¬ 
ing  reason  to  believe  that  the  respondent 
named  in  the  caption  hereof,  and  herein¬ 
after  more  particularly  designated  and 
described,  since  June  19,  1936,  has  vio¬ 
lated  and  is  now  violating  the  provisions 
of  Section  2  of  the  Clayton  Act  as  amend¬ 
ed  by  the  Robinson-Patman  Act,  ap¬ 
proved  June  19,  1936  (U.S.C.,  title  15,  sec. 
13),  hereby  issues  this,  its  complaint, 


stating  its  charges  with  respect  thereto  as 
follows: 

I 

Paragraph  1.  Respondent  is  a  corpora¬ 
tion  of  the  state  of  New  Jersey.  Its  prin¬ 
cipal  office  is  at  119  West  40th  Street, 
New  York  City,  New  York.  Its  business 
is  that  of  manufacturing,  selling,  and  dis¬ 
tributing  cigarettes,  little  cigars,  cheroots, 
j  cigarette  tobacco,  smoking  tobacco,  scrap, 
plug,  fine  cut  and  long  cut  tobacco,  cigars, 
and  other  tobacco  products  and  sundries. 

It  has  places  of  business,  factories,  and 
warehouses  in  Jersey  City,  New  Jersey, 
and  in  other  places  and  states. 

Par.  2.  At  all  times  during  the  period 
hitherto,  since  June  19,  1936,  respondent 
maintained  and  is  now  maintaining  a 
continuous  course  of  trade  and  com¬ 
merce  in  said  products  among  and  be¬ 
tween  the  several  states  in  which  re¬ 
spondent  has  had  and  now  has  places  of 
business,  factories  and  warehouses,  and 
between  each  of  such  states  and  the  sev¬ 
eral  other  states  of  the  United  States 
and  the  District  of  Columbia.  Respond¬ 
ent,  continuously  during  said  period, 
while  engaged  in  its  business  aforesaid, 
and  in  commerce,  namely,  trade  and 
commerce  as  aforesaid,  in  the  course  of 
such  commerce,  sold,  shipped,  and  dis¬ 
tributed  its  products  from  the  states  in 
which  respondent  has  had  and  now  has 
places  of  business,  factories,  and  ware¬ 
houses,  to  various  purchasers  of  its 
products,  namely,  distributors  of  tobacco 
products,  located  in  such  states  and  in 
the  several  other  states  of  the  United 
States  and  the  District  of  Columbia,  for 
use,  consumption,  and  resale  therein. 

Par.  3.  Respondent,  during  the  period 
aforesaid,  as  and  when  it  determined  to 
accept  an  order  for  its  products  and 
charge  it  to  a  certain  distributor,  desig¬ 
nated  such  distributor  as  a  “direct  cus¬ 
tomer”,  known  also  sometimes  as  a 
“direct  buying  customer”,  and  placed 
such  distributor  on  its  list,  called  a 
“direct  list”,  and  sometimes  as  a  “list  of 
direct  customers”.  Among  the  pur¬ 
chasers  of  respondent’s  products  on  its 
“direct  list”  are  jobbers  and  some  re¬ 
tailers  such  as  chain  stores.  Among  the 
purchasers  of  respondent’s  products  “not 
on  direct  list”  are  subjobbers  and  some 
retailers  such  as  independent  drug, 
grocery,  and  cigar  stores.  The  latter 
purchasers  are  sometimes  called  “in¬ 
direct  customers”  and  “indirect  buying 
customers”,  and  include  all  distributors 
of  respondent’s  products  except  those  on 
its  “direct  list.” 

Respondent  has  extended  and  is  now 
extending  the  relationship  of  seller  and 
customer  between  it  and  retail  distribu¬ 
tors  “not  on  direct  list”,  by  means  of 
its  many  dealings  with  such  distributors, 
in  connection  with  the  sale  of  its  prod¬ 
ucts,  and  particularly  by  the  use  of  its 
many  salesmen,  sometimes  referred  to 
as  “missionary  men”.  Such  salesmen 
have  made  many  sales  to  such  distribu¬ 
tors.  Respondent  has  shipped  its  prod- 
j  ucts  to  many  retail  distributors  “not  on 
I  direct  list”,  upon  receipt  of  their  orders 


instructing  respondent  to  make  such  de¬ 
livery,  and  to  make  its  charges  therefor 
against  a  particular  jobber  on  respond¬ 
ent’s  “direct  list”  (such  shipments  being 
sometimes  called  “drop  shipments”). 
Retail  distributors  to  whom  such  sales 
are  made,  those  to  whom  such  shipments 
are  made,  and  those  with  whom  re¬ 
spondent  has  had  dealings  in  connec¬ 
tion  with  the  sale  of  its  products,  are, 
by  reason  of  respondent’s  acts  and  prac¬ 
tices,  in  fact,  customers  of,  and  pur¬ 
chasers  from,  respondent.  By  means  of 
such  sales,  shipments,  and  other  deal¬ 
ings,  respondent  also  extends  its  con¬ 
trol  over  the  prices  at  which  its  prod¬ 
ucts  are  sold  by  all  retail  distributors 
to  consumers.  For  illustration  of  a  com¬ 
mon  practice  of  respondent  in  this 
connection,  on  November  9,  1937,  re¬ 
spondent  shipped  to  Poole  Dry  Goods 
Company  of  Springfield,  Massachusetts,  a 
retail  distributor  “not  on  direct  list”, 
pursuant  to  an  order  taken  by  one  of 
its  missionary  men,  a  quantity  of  its 
tobacco  products,  and  sent  its  invoice 
for  such  purchase  to  its  jobber,  Nemrow 
Bros.,  Inc.,  of  said  city  calling  for  pay¬ 
ment  of  $456.02,  less  discounts  of  10% 
and  2%,  or  $402.22.  Said  shipment  in¬ 
cluded  fifty  thousand  Old  Gold  cig¬ 
arettes  priced  in  said  invoice  at  $302.50, 
less  discounts  of  10%  and  2%,  or 
$275.62.  Said  shipment  included  31 
dozen  10<t  packages  of  Union  Leader  to¬ 
bacco  for  which  no  charge  was  made  in 
said  invoice.  Respondent’s  regular 
standard  price  to  jobbers  in  said  city 
for  said  Union  Leader  tobacco  was 
$30.69,  less  discounts  of  10%  and  2%, 
or  $27.06,  and  for  all  the  tobacco  prod¬ 
ucts  included  in  said  shipment,  it  was 
$486.71,  less  discounts  of  10%  and  2%, 
or  $429.28.  Payment  for  said  shipment 
was  made  by  Poole  Dry  Goods  Company 
by  payment  to  said  jobber,  Nemrow 
Bros.,  Inc.,  of  $456.02,  less  discounts  of 
10%  and  1%,  or  $406.32.  Respondent 
thus  sold  said  tobacco  products  to  Poole 
Dry  Goods  Company  at  a  lower  price 
than  it  was  then  selling  products  of  the 
same  kind  and  in  the  same  quantities  to 
jobbers  in  said  city.  Soon  after  such 
shipment  was  received  by  Poole  Dry 
Goods  Company,  prominent  advertise¬ 
ments  were  placed  by  it  in  the  daily 
newspapers  of  Springfield,  Massachu¬ 
setts,  offering  Old  Gold  cigarettes  at 
11  Vit  a  package  and  $1.14  for  a  carton 
of  ten  packages,  and  such  cigarettes 
were  then  sold  to  consumers  in  Spring- 
field,  Massachusetts,  at  such  prices. 

Par.  4.  Respondent,  during  the  period 
aforesaid,  listed  the  prices  of  its  tobacco 
products  and  sundries  in  descriptive 
price  lists  published  and  distributed  by 
it  from  time  to  time,  and  offered  and 
allowed,  as  regular  discounts  from  such 
prices,  a  10  per  cent  discount,  some¬ 
times  called  a  “trade  discount”,  and 
after  the  deduction  of  such  discount,  a 
2  per  cent  discount,  sometimes  called 
a  “cash  discount”.  List  prices  as  re¬ 
duced  by  such  discounts  are  sometimes 
referred  to  as  “standard  prices”.  Re- 
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spondent’s  standard  prices  serve  as  a 
basis  for  the  standard  prices  of  whole¬ 
salers  and  retailers. 

Deviations  from  such  standard  prices 
have  been  effected  by  respondent  dur¬ 
ing  the  period  aforesaid  as  follows: 

(a)  Respondent’s  salesmen  called  upon 
certain  retail  distributors  of  respondent’s 
products  “not  on  direct  list”  and  then 
and  there  solicited  orders  for  certain  of 
respondent’s  tobacco  products  from  some 
of  said  distributors  thus  called  upon;  and 
upon  taking  orders  from  such  distributors 
included  in  such  orders  substantial  quan¬ 
tities  of  respondent’s  products  of  stand¬ 
ard  grade  and  quality  and  of  material 
value,  without  making  any  specific  charge 
therefor  (such  transactions  being  some¬ 
times  called  “deals”,  “free  deals”,  “com¬ 
binations”,  and  “gratis”).  In  some  in¬ 
stances  said  salesmen  made  immediate 
delivery  of  such  orders  to  the  respective 
purchasers.  In  all  other  cases  respond¬ 
ent’s  salesmen  arranged  to  have  the  prod¬ 
ucts  included  in  such  orders  shipped  by 
respondent  directly  to  the  respective  pur¬ 
chasers  (such  transactions  being  some¬ 
times  called  “drop  shipment  deals”,  and 
such  shipments  “drop  shipments”).  In 
cases  where  such  orders  were  taken  for 
delivery  by  the  drop  shipment  method, 
the  respective  purchasers  from  whom 
such  orders  were  taken,  following  the 
practices  developed  by  respondent  in 
such  transactions,  made  arrangements 
with  some  particular  jobber  on  respond¬ 
ent’s  “direct  list”  to  have  their  respective 
orders  charged  to  such  jobber,  and  to  pay 
such  jobber  the  amount  of  their  respec¬ 
tive  orders,  being  the  list  price  of  such 
products  less  an  agreed  amount.  The 
amount  which  the  retail  distributors  paid 
for  the  tobacco  products  included  in  such 
orders  was,  according  to  the  practices 
thus  developed,  a  sum  substantially  less 
than  the  amount  which  other  competing 
retail  distributors  paid  to  jobbers  of  re¬ 
spondent’s  products  for  an  equal  quantity 
of  tobacco  products  of  like  grade  and 
quality  purchased  by  them  at  the  same 
time. 

(b)  Respondent  made  an  allowance,  to 
certain  distributors  of  its  tobacco  prod¬ 
ucts,  namely,  owners  and  operators  of 
vending  machines,  of  32^20  for  each 
thousand  of  its  cigarettes  purchased  by 
such  distributors  for  sale  in  vending  ma¬ 
chines.  In  other  instances  respondent 
made  an  allowance  to  such  distributors 
of  $2.00  a  year  for  the  period  of  time 
that  respondent’s  cigarettes  were  sold  in 
each  of  such  machines.  Payment  of 
such  allowances  was  made  by  respond¬ 
ent  upon  being  furnished  proof  satis¬ 
factory  to  it  of  the  purchase  by  such 
distributors  of  such  cigarettes.  In 
cases  where  such  distributors  were  not 
on  respondent’s  “direct  list”,  the  ciga¬ 
rettes  thus  sold  were  shipped  and  pay¬ 
ment  was  made  therefor  in  the  same 
manner  as  in  the  other  drop  shipment 
sales  described  above.  The  amount 
which  such  owners  and  operators  of 
vending  machines  thus  paid  for  such 
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cigarettes  was,  according  to  the  prac¬ 
tices  thus  developed,  a  sum  substantially 
less  than  the  amount  which  other  com¬ 
peting  distributors  selling  at  retail  paid 
to  jobbers  of  respondent’s  products  for 
an  equal  quantity  of  similar  cigarettes 
purchased  by  them  at  the  same  time. 

Par.  5.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  those  de¬ 
scribed  above  in  paragraph  four,  respond¬ 
ent,  during  the  period  aforesaid,  dis¬ 
criminated  in  price  between  different 
purchasers  of  commodities,  to-wit,  to¬ 
bacco  products,  of  like  grade  and  quality; 
one  or  more  of  the  purchases  involved  in 
such  discriminations  were  in  commerce; 
and  such  commodities  were  sold  for  use, 
consumption  and  resale  within  the  United 
States  and  the  District  of  Columbia.  Re¬ 
spondent  is  now  discriminating  in  price 
as  aforesaid.  The  effect  of  such  dis¬ 
criminations  may  be  to  injure,  destroy 
and  prevent  competition  with  the  pur¬ 
chasers  from  respondent  who  received 
the  benefit  of  such  discriminations  and 
with  the  customers  of  such  purchasers. 
Such  discriminations  constitute  a  viola¬ 
tion  of  Subsection  (a)  of  Section  2  of  the 
Act  of  Congress  aforesaid. 

n 

And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  second  count  of  its 
complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  second  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 
effect  as  if  herein  fully  repeated,  and 
incorporates  herein  all  the  facts  therein 
set  forth. 

Par.  2.  Respondent,  during  said  period, 
made  and  is  now  making  valuable  pay¬ 
ments  and  gave  and  is  now  giving 
valuable  considerations  to  certain  dis¬ 
tributors,  such  as  chain  stores  and  other 
retailers,  selected  by  respondent  for  the 
furnishing  by  them  of  services  and  facil¬ 
ities,  such  as  counter  and  window  dis¬ 
plays,  for  the  advertising  of  respondent’s 
products.  Such  payments  and  considera¬ 
tions  were  not  and  are  not  now  available 
to  other  distributors  competing  in  the 
distribution  of  respondent’s  products. 
Said  practices  were  conducted  in  such 
manner  as  to  result  in  giving  certain  dis¬ 
tributors  exclusively  the  benefits  accru¬ 
ing  from  said  payments  and  considera¬ 
tions. 

For  example,  in  carrying  out  such 
practices,  respondent  paid  in  1937,  as 
charged  aforesaid,  for  window  and  coun¬ 
ter  displays,  running  one  week  each 
month,  $2,314.50,  per  month,  to  Walgreen 
Drug  Company,  of  Chicago,  Illinois. 

Par.  3.  By  means  of  acts  and  prac¬ 
tices,  as  aforesaid,  and  particularly  those 
described  above  in  paragraph  two,  re¬ 
spondent,  during  the  period  aforesaid, 
contracted  to  pay  and  paid,  and  is  now 
contracting  to  pay  and  paying,  to  and 


for  the  benefit  of  certain  of  its  customers, 
certain  valuable  payments  and  consider¬ 
ations,  as  compensation  for,  and  in  con¬ 
sideration  for,  certain  services  and  facil¬ 
ities  furnished  by  and  through  such  cus¬ 
tomers  in  connection  with  the  handling, 
sale,  and  offering  for  sale,  of  the  tobacco 
products  manufactured,  sold,  and  offered 
for  sale  by  respondent.  Such  payments 
and  considerations  were  not,  and  are  not 
now,  available  on  proportionately  equal 
terms  to  all  other  customers  of  respond¬ 
ent  competing  in  the  distribution  of  such 
products,  and  constitute  a  violation  of 
Subsection  (d)  of  Section  2  of  the  Act  of 
Congress  aforesaid. 

m 

And  the  Federal  Trade  Commission, 
as  and  for  a  further  and  third  count  of 
its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  third  count  of  this  complaint, 
each  and  all  of  the  allegations  con¬ 
tained  in  paragraphs  one,  two,  and 
three,  of  count  one  of  this  complaint, 
with  like  effect  as  if  herein  fully  re¬ 
peated,  and  incorporates  herein  all  the 
facts  therein  set  forth. 

Par.  2.  Respondent  has  allowed  and 
is  now  allowing  some  direct  customers  a 
period  of  time  of  a  certain  definite 
length,  for  example,  60  days,  for  pay¬ 
ment  on  a  2  per  cent  discount  basis, 
sometimes  called  a  “cash  discount”,  of 
products  ordered  by  and  charged  to 
them  which  it  has  not  allowed  and  is 
not  now  allowing  to  other  direct  cus¬ 
tomers.  The  allowance  of  time  for  pay¬ 
ment  as  aforesaid  constitutes  a  service 
to  respondent’s  customers  which  be¬ 
comes  of  greater  value  as  the  length  of 
such  time  is  extended. 

For  example,  respondent  allowed,  as 
charged  aforesaid,  its  jobber  Eli  Witt 
Cigar  Company,  Tampa,  Florida,  60  days 
for  payment  on  said  cash  discount  basis 
and,  following  its  general  rule  applica¬ 
ble  to  jobbers,  allowed  other  jobbers, 
competing  in  the  distribution  of  re¬ 
spondent’s  products  with  said  favored 
jobber,  10  days  for  payment  on  such 
basis. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  by  the  fur¬ 
nishing  of  the  services  described  above 
in  paragraph  two,  respondent,  during  the 
period  aforesaid,  discriminated  and  is 
now  discriminating  in  favor  of  certain 
purchasers  against  certain  other  pur¬ 
chasers  of  respondent’s  products  bought 
by  them  for  resale.  Such  services  were 
and  are  now  furnished  by  respondent  to 
such  favored  purchasers  upon  terms  not 
accorded  to  all  purchasers  on  proportion¬ 
ately  equal  terms,  in  violation  of  Sub¬ 
section  (e)  of  Section  2  of  the  Act  of 
Congress  aforesaid. 

Wherefore,  the  premises  considered, 
the  Federal  Trade  Commission,  on  the 
5th  day  of  October,  A.  D.,  1939,  issues  its 
complaint  against  said  respondent. 
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notice  on  the  question  as  to  whether  the  facts  I  Par.  3.  Respondent,  during  the  period 

„  . .  .  .  .  .  n  so  admitted  constitute  the  violation  or  aforesaid,  as  and  when  it  determined  to 

Notice  is  hereby  given  you,  P.  Lo  a  d  vioiations  of  iaw  charged  in  the  com-  accept  an  order  for  its  products  and 
Company,  respondent  herein,  that  the  laint_  charge  it  t0  a  certain  distributor,  desig- 

10th  day  of  November,  A.  D.,  1939,  at  .  nated  such  distributor  as  a  “direct  cus- 

2  o'clock  in  the  afternoon,  is  hereby  fixed  In  witness  whereof,  the  Federal  Trade  tomer„  known  also  sometimes  as  a  „dl. 

as  the  time,  and  the  offices  of  the  Federal  Commission  has  caused  this,  its  com-  rect  customer”  and  placed  such 

Trade  Commission  in  the  City  of  Wash-  plaint,  to  be  signed  by  its  Secretary,  and  distributor  n  it  list’  c alled  a  «<direct 
ington,  D.  C„  as  the  place,  when  and  its  official  seal  to  be  hereto  affixed,  at  ^^ettaies  as  a ‘‘St  of  toect 
where  a  hearing  will  be  had  on  the  Washington,  D.  C.,  this  5th  day  of  Oc-  "^stomSi  “  aZm  “he  nurchasers  of 
charges  set  forth  in  this  complaint,  at  tober.  A.  D.  1939.  SSSSSti  ™ 


In  witness  whereof,  the  Federal  Trade 


which  time  and  place  you  will  have  the  | 
right,  under  said  Act,  to  appear  and  show 
cause  why  an  order  should  not  be  entered 


By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 


respondent’s  products  on  its  “direct  list” 
are  jobbers  and  some  retailers  such  as 
chain  stores.  Among  the  purchasers  of 
respondent’s  products  “not  on  direct  list” 


by  said  Commission  requiring  you  to  cease  [P  R  Doc  39-3751;  rued,  October  11,  1939;  are  subjobbers  and  some  retailers  such  as 


and  desist  from  the  violations  of  the  law 
charged  in  the  complaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com- 


11:02  a.  m.]  independent  drug,  grocery,  and  cigar 

-  stores.  The  latter  purchasers  are  some- 

United  States  o)  America-Before  railed  “indirect  customers”  and 

Federal  Trade  Commission  ”*fe,ct.b’«dng  customers”,  and  include 

all  distributors  of  respondent  s  products 
[Docket  No.  3913]  except  those  on  its  “direct  list.”. 

the  Matter  of  Brown  &  Williamson  Respondent  has  extended  and  is  now 
Tobacco  Corporation,  Respondent  extending  the  relationship  of  seller  and 
complaint  customer  between  it  and  retail  distrib¬ 

utors  “not  on  direct  list”,  by  means  of 
The  Federal  Trade  Commission,  hav-  its  many  dealings  with  such  distribu- 


plaint.  If  answer  is  filed  and  if  your  ap-  lN  THE  Matter  OF  brown  &  Williamson 
pearance  at  the  place  and  on  the  date  Tobacco  Corporation,  Respondent 
above  stated  be  not  required,  due  notice 

to  that  effect  will  be  given  you.  The  complaint 

Rules  of  Practice  adopted  by  the  Com-  The  pederal  Trade  Commission,  hav- 
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mission  with  respect  to  answers  or  fail-  ing  reason  to  believe  that  the  respond-  tors,  in  connection  with  the  sale  of  its 
ure  to  appear  or  answer  (Rule  VII)  pro-  ent  named  in  the  caption  hereof,  and  products,  and  particularly  by  the  use  of 
vide  as  follows:  hereinafter  more  particularly  designated  its  many  salesmen,  sometimes  referred 

In  case  of  desire  to  contest  the  pro-  and  described,  since  June  19,  1936,  has  to  as  “missionary  men”.  Such  sales- 
ceeding  the  respondent  shall,  within  violated  and  is  now  violating  the  provi-  men  have  made  many  sales  to  such  dis- 
twenty  (20)  days  from  the  service  of  the  sions  of  Section  2  of  the  Clayton  Act  as  tributors.  Respondent  has  shipped  its 
complaint,  file  with  the  Commission  an  amended  by  the  Robinson-Patman  Act,  products  to  many  retail  distributors 
answer  to  the  complaint.  Such  answer  approved  June  19,  1936  (U.S.C.,  title  15,  “not  on  direct  list”,  upon  receipt  of 
shall  contain  a  concise  statement  of  the  sec.  13)  .  hereby  issues  this,  its  complaint,  their  orders  instructing  respondent  to 
facts  which  constitute  the  ground  of  de-  stating  its  charges  with  respect  thereto  make  such  delivery,  and  to  make  its 
fense.  Respondent  shall  specifically  ad-  as  follows:  charges  therefor  against  a  particular 

mit  or  deny  or  explain  each  of  the  facts  1  jobber  on  respondent’s  “direct  list” 

alleged  in  the  complaint,  unless  re-  Paragraph  1.  Respondent  is  a  corpora-  ^such  shipments  being  sometimes  called 

spondent  is  without  knowledge,  in  which  tion  of  the  state  of  Delaware.  Its  prin-  <,dr°P  shipments”) .  Retail  distributors 

case  respondent  shall  so  state.  cipal  office  is  at  16oo  West  Hill  Street,  to  whom  such  sales  are  made,  those  to 

*****  Louisville,  Kentucky.  Its  business  is  that  whom  such  shipments  are  made,  and 

Failure  of  the  respondent  to  file  answer  of  manufacturing,  selling,  and  distribut-  with  whom  respondent  has  had 

within  the  time  above  provided  and  fail-  ing  cigarettes,  snuff,  cigarette  tobacco,  dealings  in  connection  with  the  sale  of 
ure  to  appear  at  the  time  and  place  fixed  smoking  tobacco,  plug  tobacco,  and  other  its  products,  are,  by  reason  of  respond- 
for  hearing  shall  be  deemed  to  author-  tobacco  products  and  sundries.  It  has  ents  acts  and  practices,  in  fact,  cus- 
ize  the  Commission,  without  further  no-  places  of  business,  factories,  and  ware-  Corners  °f»  a°d  purchasers  from,  re- 
tice  to  respondent,  to  proceed  in  regular  houses  in  Louisville,  Kentucky,  and  in  sP°ndent.  By  means  of  such  sales, 
course  on  the  charges  set  forth  in  the  other  places  and  states.  shipments,  and  other  dealings,  respond- 

complaint.  Par.  2.  At  all  times  during  the  period  en^  a^so  extends  its  control  over  the 

If  respondent  desires  to  waive  hearing  hitherto,  since  June  19,  1936,  respondent  pr*ces  at  which  its  products  are  sold 

on  the  allegations  of  fact  set  forth  in  the  maintained  and  is  now  maintaining  a  hy  all  retail  distributors  to  consumers, 
complaint  and  not  to  contest  the  facts,  continuous  course  of  trade  and  commerce  For  “lustration  of  a  common  practice 
the  answer  may  consist  of  a  statement  in  said  products  among  and  between  the  °*  respondent  in  this  connection,  on 
that  respondent  admits  all  the  material  several  states  in  which  respondent  has  Mayt  23,  1938,  respondent  shipped  to 
allegations  of  fact  charged  in  the  com-  had  and  now  has  places  of  business,  fac-  May’s  Cut  Rate  Drug  Stores,  of  Atlanta, 
plaint  to  be  true.  Respondent  by  such  tories  and  warehouses,  and  between  each  Georgia,  a  retail  distributor  “not  on  di¬ 
answer  shall  be  deemed  to  have  waived  a  of  such  states  and  the  several  other  rect  11st”.  pursuant  to  an  order  taken 
hearing  on  the  allegations  of  fact  set  states  of  the  United  States  and  the  Dis-  ky  one  of  its  missionary  men,  a 
forth  in  said  complaint  and  to  have  au-  trict  of  Columbia.  Respondent,  continu-  Quantity  of  its  tobacco  products  and 
thorized  the  Commission,  without  fur-  ously  during  said  period,  while  engaged  sent  *ts  invoice  for  such  purchase  to  its 
ther  evidence,  or  other  intervening  pro-  in  its  business  aforesaid,  and  in  com-  jobber,  McCollum  Brothers  of  said  city, 
cedure,  to  find  such  facts  to  be  true,  and  merce,  namely,  trade  and  commerce  as  caHing  for  a  payment^of  $49.21,  less  dis- 
if  in  the  judgment  of  the  Commission  aforesaid,  in  the  course  of  such  commerce,  counts  of  10%  and  2%,  or  $43.41.  Said 
such  facts  admitted  constitute  a  viola-  sold,  shipped,  and  distributed  its  prod-  shipment  included  a  quantity  of  tobacco 
tion  of  law  or  laws  as  charged  in  the  ucts  from  the  states  in  which  respondent  for  which  no  charge  was  made  in  said 
complaint,  to  make  and  serve  findings  has  had  and  now  has  places  of  business,  invoice.  Respondent’s  regular  standard 
as  to  the  facts  and  an  order  to  cease  factories,  and  warehouses,  to  various  pur-  P1^  to  jobbers  in  said  city  for  the  lat- 
and  desist  from  such  violations.  Upon  chases  of  its  products,  namely,  distribu-  ter  tobacco  was  $4.00,  less  discounts  of 
application  in  writing  made  contem-  tors  of  tobacco  products,  located  in  such  *0%  an(*  2%,  or  $3.53,  and  for  all  the 
poraneously  with  the  filing  of  such  an-  states  and  in  the  several  other  states  of  tobacco  products  included  in  said  ship- 
swer,  the  respondent,  in  the  discretion  the  United  States  and  the  District  of  ment»  it  was  $53.21,  less  discounts  of  10% 
of  the  Commission,  may  be  heard  on  Columbia,  for  use,  consumption,  and  re-  and  2%,  or  $46.94.  Payment  for  said 
brief,  in  oral  argument,  or  both,  solely  sale  therein.  shipment  was  made  by  May’s  Cut  Rate 
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Drug  Stores  by  payment  to  said  jobber, 
McCollum  Brothers,  of  $49.21,  less  dis¬ 
counts  of  10%  and  1%,  or  $43.85.  Re¬ 
spondent  thus  sold  said  tobacco 
products  to  May’s  Cut  Rate  Drug  Stores 
at  a  lower  price  than  it  was  then  selling 
products  of  the  same  kind  and  in  the 
same  quantities  to  jobbers  in  said  city. 
After  such  shipment  was  received  by 
May’s  Cut  Rate  Drug  Stores,  such  stores 
offered  respondent’s  Raleigh  Cork  Tip 
Cigarettes  at  15c  a  package,  and  such 
cigarettes  were  then  sold  to  consumers 
in  Atlanta,  Georgia,  at  such  price. 

Par.  4.  Respondent,  during  the  period 
aforesaid,  listed  the  prices  of  its  tobacco 
products  and  sundries  in  descriptive  price 
lists  published  and  distributed  by  it  from 
time  to  time,  and  offered  and  allowed,  as 
regular  discounts  from  such  prices,  a  10 
percent  discount,  sometimes  called  a 
“trade  discount”,  and  after  the  deduction 
of  such  discount,  a  2  percent  discount, 
sometimes  called  a  “cash  discount”.  List 
prices  as  reduced  by  such  discounts  are 
sometimes  referred  to  as  “standard 
prices.”  Respondent’s  standard  prices 
serve  as  a  basis  for  the  standard  prices 
of  wholesalers  and  retailers. 

Deviations  from  such  standard  prices 
have  been  effected  by  respondent  during 
the  period  aforesaid  as  follows: 

(a)  Respondent’s  salesmen  called  upon 
certain  retail  distributors  of  respondent’s 
products  “not  on  direct  list”  and  then 
and  there  solicited  orders  for  certain  of 
respondent’s  tobacco  products  from  some 
of  said  distributors  thus  called  upon;  and 
upon  taking  orders  from  such  distribu¬ 
tors  included  in  such  orders  substantial 
quantities  of  respondent’s  products  of 
standard  grade  and  quality  and  of  ma¬ 
terial  value,  without  making  any  spe¬ 
cific  charge  therefor  (such  transactions 
being  sometimes  called  “deals”,  “free 
deals”,  “combinations”,  and  “gratis”) .  In 
some  instances  said  salesmen  made  im¬ 
mediate  delivery  of  such  orders  to  the 
respective  purchasers.  In  all  other  cases 
respondent’s  salesmen  arranged  to  have 
the  products  included  in  such  orders 
shipped  by  respondent  directly  to  the  re¬ 
spective  purchasers  (such  transactions 
being  sometimes  called  “drop  shipment 
deals”,  and  such  shipments  “drop  ship¬ 
ments”).  In  cases  where  such  orders 
were  taken  for  delivery  by  the  drop  ship¬ 
ment  method,  the  respective  purchasers 
from  whom  such  orders  were  taken,  fol¬ 
lowing  the  practices  developed  by  re¬ 
spondent  in  such  transactions,  made  ar-  I 
rangements  with  some  particular  jobber  ] 
on  respondent’s  “direct  list”  to  have  their 
respective  orders  charged  to  such  jobber, 
and  to  pay  such  jobber  the  amount  of 
their  respective  orders,  being  the  list 
price  of  such  products  less  an  agreed 
amount.  The  amount  which  the  retail 
distributors  paid  for  the  tobacco  products 
included  in  such  orders  was,  according 
to  the  practices  thus  developed,  a  sum 
substantially  less  than  the  amount  which 
other  competing  retail  distributors  paid 
to  jobbers  of  respondent’s  products  for 
an  equal  quantity  of  tobacco  products  of 


like  grade  and  quality  purchased  by  them 
at  the  same  time. 

(b)  Respondent  made  an  allowance,  to 
certain  distributors  of  its  tobacco  prod¬ 
ucts,  namely,  owners  and  operators  of 
vending  machines,  of  500  for  each  thou¬ 
sand  of  its  cigarettes  purchased  by  such 
distributors  for  sale  in  vending  machines. 

In  cases  where  such  distributors  were  not 
on  respondent’s  “direct  list”,  the  cig¬ 
arettes  thus  sold  were  shipped  and  pay¬ 
ment  was  made  therefor  in  the  same 
manner  as  in  the  other  drop  shipment 
sales  described  above.  The  amount 
which  such  owners  and  operators  of 
vending  machines  thus  paid  for  such 
cigarettes  was  according  to  the  practices 
thus  developed,  a  sum  substantially  less 
than  the  amount  which  other  competing 
distributors  selling  at  retail  paid  to 
jobbers  of  respondent’s  products  for  an 
equal  quantity  of  similar  cigarettes  pur¬ 
chased  by  them  at  the  same  time. 

Par.  5.  By  means  of  acts  and  prac¬ 
tices,  as  aforesaid,  and  particularly  those 
described  above  in  paragraph  4,  re¬ 
spondent,  during  the  period  aforesaid, 
discriminated  in  price  between  different 
purchasers  of  commodities,  to- wit,  to¬ 
bacco  products,  of  like  grade  and  qual¬ 
ity;  one  or  more  of  the  purchases  in¬ 
volved  in  such  discriminations  were  in 
commerce;  and  such  commodities  were 
sold  for  use,  consumption  and  resale 
within  the  United  States  and  the  Dis¬ 
trict  of  Columbia.  Respondent  is  now 
discriminating  in  price  as  aforesaid.  The 
effect  of  such  discriminations  may  be  to 
injure,  destroy  and  prevent  competition 
with  the  purchasers  from  respondent  who 
received  the  benefit  of  such  discrimina¬ 
tions  and  with  the  customers  of  such 
purchasers.  Such  discriminations  con¬ 
stitute  a  violation  of  Subsection  (a)  of 
Section  2  of  the  Act  of  Congress  afore¬ 
said. 

n 

And  the  Federal  Trade  Commission, 
as  and  for  a  further  and  second  count 
of  its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  second  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 
effect  as  if  herein  fully  repeated,  and  in¬ 
corporates  herein  all  the  facts  therein 
set  forth. 

Par.  2.  Respondent,  during  said  pe¬ 
riod,  made  and  is  now  making  valuable 
payments  and  gave  and  is  now  giving 
valuable  considerations  to  certain  dis¬ 
tributors,  such  as  chain  stores  and  other 
retailers,  selected  by  respondent  for  the 
furnishing  by  them  of  services  and  facil¬ 
ities,  such  as  counter  and  window  dis¬ 
plays,  for  the  advertising  of  respondent’s 
products.  Such  payments  and  consider¬ 
ations  were  not  and  are  not  now  avail¬ 
able  to  other  distributors  competing  in 
the  distribution  of  respondent’s  products. 
:  Said  practices  were  conducted  in  such 
|  manner  as  to  result  in  giving  certain  dis¬ 


tributors  exclusively  the  benefits  accru¬ 
ing  from  said  payments  and  considera¬ 
tions. 

For  example,  in  carrying  out  such 
practices,  respondent  paid  in  1938,  as 
charged  aforesaid,  for  window  displays, 
$9,393.60,  for  the  months  of  March  and 
April,  1938,  to  The  Great  Atlantic  & 
Pacific  Tea  Company  of  New  York  City, 
New  York;  $687.50,  for  the  months  of 
March  and  April,  1938,  to  Goldblatt 
Bros.,  Inc.,  of  Chicago,  Illinois;  and 
$1,861.50,  for  the  months  of  March  and 
April,  1938,  to  The  Owl  Drug  Company 
of  San  Francisco,  California. 

Par.  3.  By  means  of  acts  and  prac¬ 
tices,  as  aforesaid,  and  particularly 
those  described  above  in  paragraph  two, 
respondent,  during  the  period  aforesaid, 
contracted  to  pay  and  paid,  and  is  now 
contracting  to  pay  and  paying,  to  and 
for  the  benefit  of  certain  of  its  cus¬ 
tomers,  certain  valuable  payments  and 
considerations,  as  compensation  for,  and 
in  consideration  for,  certain  services 
and  facilities  furnished  by  and  through 
such  customers  in  connection  with  the 
handling,  sale,  and  offering  for  sale,  of 
the  tobacco  products  manufactured,  sold, 
and  offered  for  sale  by  respondent. 
Such  payments  and  considerations  were 
not,  and  are  not  now,  available  on  pro¬ 
portionately  equal  terms  to  all  other 
customers  of  respondent  competing  in 
the  distribution  of  such  products,  and 
constitute  a  violation  of  Subsection  (d) 
of  Section  2  of  the  Act  of  Congress 
aforesaid. 

m 

And  the  Federal  Trade  Commission, 
as  and  for  a  further  and  third  count  of 
its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  third  count  of  this  complaint, 
each  and  all  of  the  allegations  con¬ 
tained  in  paragraphs  one,  two,  and 
three,  of  count  one  of  this  complaint, 
with  like  effect  as  if  herein  fully  re¬ 
peated,  and  incorporates  herein  all  the 
facts  therein  set  forth. 

Par.  2.  Respondent  has  allowed  and  is 
now  allowing  some  direct  customers  a 
period  of  time  of  a  certain  definite 
length,  for  example,  60  days,  for  pay¬ 
ment  on  a  2  per  cent  discount  basis, 
sometimes  called  a  “  cash  discount  ”,  of 
products  ordered  by  and  charged  to 
them  which  it  has  not  allowed  and  is 
not  now  allowing  to  other  direct  cus¬ 
tomers.  The  allowance  of  time  for  pay¬ 
ment  as  aforesaid  constitutes  a  serv¬ 
ice  to  respondent’s  customers  which 
becomes  of  greater  value  as  the  length 
of  such  time  is  extended. 

For  example,  respondent  allowed,  as 
charged  aforesaid,  its  jobber  Eli  Witt 
Cigar  Company,  Tampa,  Florida,  60  days 
for  payment  on  said  cash  discount  basis 
and,  following  its  general  rule  applicable 
to  jobbers,  allowed  other  jobbers,  com¬ 
peting  in  the  distribution  of  respondent’s 
,  products  with  said  favored  jobber,  10 
I  days  for  payment  on  such  basis. 
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Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  by  the  fur¬ 
nishing  of  the  services  described  above 
in  paragraph  two,  respondent,  during  the 
period  aforesaid,  discriminated  and  is 
now  discriminating  in  favor  of  certain 
purchasers  against  certain  other  pur¬ 
chasers  of  respondent’s  products  bought 
by  them  for  resale.  Such  services  were 
and  are  now  furnished  by  respondent  to 
such  favored  purchasers  upon  terms  not 
accorded  to  all  purchasers  on  propor¬ 
tionately  equal  terms,  in  violation  of  Sub¬ 
section  (e)  of  Section  2  of  the  Act  of 
Congress  aforesaid. 

Wherefore,  the  premises  considered, 
the  Federal  Trade  Commission,  on  this 
5th  day  of  October,  A.  D.,  1939,  issues  its 
complaint  against  said  respondent. 

NOTICE 

Notice  is  hereby  given  you,  Brown  & 
Williamson  Tobacco  Corporation,  re¬ 
spondent  herein,  that  the  10th  day  of 
November,  A.  D.,  1939,  at  2  o’clock  in 
the  afternoon,  is  hereby  fixed  as  the 
time,  and  the  offices  of  the  Federal  Trade 
Commission  in  the  City  of  Washington, 
D.  C.,  as  the  place,  when  and  where  a 
hearing  will  be  had  on  the  charges  set 
forth  in  this  complaint,  at  which  time 
and  place  you  will  have  the  right,  under 
said  Act,  to  appear  and  show  cause  why 
an  order  should  not  be  entered  by  said 
Commission  requiring  you  to  cease  and 
desist  from  the  violations  of  the  law 
charged  in  the  complaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com¬ 
plaint.  If  answer  is  filed  and  if  your 
appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice 
to  that  effect  will  be  given  you.  The  Rules 
of  Practice  adopted  by  the  Commission 
with  respect  to  answers  or  failure  to  ap¬ 
pear  or  answer  (Rule  VII)  provide  as 
follows: 

In  case  of  desire  to  contest  the  pro¬ 
ceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the 
complaint,  file  with  the  Commission  an 
answer  to  the  complaint.  Such  answer 
shall  contain  a  concise  statement  of  the 
facts  which  constitute  the  ground  of  de¬ 
fense.  Respondent  shall  specifically  ad¬ 
mit  or  deny  or  explain  each  of  the  facts 
alleged  in  the  complaint,  unless  respond¬ 
ent  is  without  knowledge,  in  which  case 
respondent  shall  so  state. 

♦  *  *  *  * 

Failure  of  the  respondent  to  file 
answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and 
place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  without 
further  notice  to  respondent,  to  proceed 
in  regular  course  on  the  charges  set 
forth  in  the  complaint. 

If  respondent  desires  to  waive  hearing 
on  the  allegations  of  fact  set  forth  in 
the  complaint  and  not  to  contest  the 
facts,  the  answer  may  consist  of  a  state¬ 
ment  that  respondent  admits  all  the 


material  allegations  of  fact  charged  in 
the  complaint  to  be  true.  Respondent 
by  such  answer  shall  be  deemed  to  have 
waived  a  hearing  on  the  allegations  of 
fact  set  forth  in  said  complaint  and  to 
have  authorized  the  Commission,  with¬ 
out  further  evidence,  or  other  inter¬ 
vening  procedure,  to  find  such  facts  to 
be  true,  and  if  in  the  judgment  of  the 
Commission  such  facts  admitted  con¬ 
stitute  a  violation  of  law  or  laws  as 
charged  in  the  complaint,  to  make  and 
serve  findings  as  to  the  facts  and  an 
order  to  cease  and  desist  from  such 
violations.  Upon  application  in  writing 
made  contemporaneously  with  the  filing 
of  such  answer,  the  respondent,  in  the 
discretion  of  the  Commission,  may  be 
heard  on  brief,  in  oral  argument,  or 
both,  solely  on  the  question  as  to 
whether  the  facts  so  admitted  constitute 
the  violation  or  violations  of  law 
charged  in  the  complaint. 

In  witness  whereof,  the  Federal  Trade 
Commission  has  caused  this,  its  com¬ 
plaint,  to  be  signed  by  its  Secretary,  and 
its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.,  this  5th  day  of  Oc¬ 
tober,  A.  D.  1939. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-3752;  Filed,  October  11,  1939; 

11:02  a.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

[Docket  No.  3914] 

In  the  Matter  of  R.  J.  Reynolds  Tobacco 
Company,  Respondent 

complaint 

The  Federal  Trade  Commission,  having 
reason  to  believe  that  the  respondent 
named  in  the  caption  hereof,  and  herein¬ 
after  more  particularly  designated  and 
described,  since  June  19,  1936,  has  vio¬ 
lated  and  is  now  violating  the  provisions 
of  Section  2  of  the  Clayton  Act  as 
amended  by  the  Robinson-Patman  Act, 
approved  June  19,  1936  (U.S.C.,  title  15, 
sec.  13) ,  hereby  issues  this,  its  complaint, 
stating  its  charges  with  respect  thereto 
as  follows: 

I 

Paragraph  1.  Respondent  is  a  corpora¬ 
tion  of  the  state  of  New  Jersey.  Its  prin¬ 
cipal  office  is  in  Winston-Salem,  North 
Carolina.  Its  business  is  that  of  manu¬ 
facturing,  selling,  and  distributing  ciga¬ 
rettes,  cigarette  tobacco,  smoking  to¬ 
bacco,  plug,  twist  and  scrap  tobacco,  and 
other  tobacco  products  and  sundries.  It 
has  places  of  business,  factories,  and 
warehouses  in  Winston-Salem,  North 
Carolina,  and  in  other  places  and  states. 

Par.  2.  At  all  times  during  the  period 
hitherto,  since  June  19,  1936,  respondent 
maintained  and  is  now  maintaining  a 
continuous  course  of  trade  and  commerce 
in  said  products  among  and  between  the 
several  states  in  which  respondent  has 


had  and  now  has  places  of  business,  fac¬ 
tories  and  warehouses,  and  between  each 
of  such  states  and  the  several  other  states 
of  the  United  States  and  the  District  of 
Columbia.  Respondent,  continuously 
during  said  period,  while  engaged  in  its 
business  aforesaid,  and  in  commerce, 
namely,  trade  and  commerce  as  aforesaid, 
in  the  course  of  such  commerce,  sold, 
shipped,  and  distributed  its  products 
from  the  states  in  which  respondent  has 
had  and  now  has  places  of  business,  fac¬ 
tories,  and  warehouses,  to  various  pur¬ 
chasers  of  its  products,  namely,  distribu¬ 
tors  of  tobacco  products,  located  in  such 
states  and  in  the  several  other  states  of 
the  United  States  and  the  District  of  Co¬ 
lumbia,  for  use,  consumption,  and  resale 
therein. 

Par.  3.  Respondent,  during  the  period 
aforesaid,  as  and  when  it  determined  to 
accept  an  order  for  its  products  and 
charge  it  to  a  certain  distributor,  desig¬ 
nated  such  distributor  as  a  “direct  cus¬ 
tomer”,  known  also  sometimes  as  a  “di¬ 
rect  buying  customer”,  and  places  such 
distributor  on  its  list,  called  a  “direct 
list”,  and  sometimes  as  a  “list  of  direct 
customers”.  Among  the  purchasers  of 
respondent’s  products  on  its  “direct  list” 
are  jobbers  and  some  retailers  such  as 
chain  stores.  Among  the  purchasers  of 
respondent’s  products  “not  on  direct 
list”  are  subjobbers  and  some  retailers 
such  as  independent  drug,  grocery,  and 
cigar  stores.  The  latter  purchasers  are 
sometimes  called  “indirect  customers” 
and  “indirect  buying  customers”,  and  in¬ 
clude  all  distributors  of  respondent’s 
products  except  those  on  its  “direct  list”. 

Respondent  has  extended  and  is  now 
extending  the  relationship  of  seller  and 
customer  between  it  and  retail  distribu¬ 
tors  “not  on  direct  list”,  by  means  of  its 
many  dealings  with  such  distributors,  in 
connection  with  the  sale  of  its  products, 
and  particularly  by  the  use  of  its  many 
salesmen,  sometimes  referred  to  as  “mis¬ 
sionary  men”.  Such  salesmen  have  made 
many  sales  to  such  distributors.  Re¬ 
spondent  has  shipped  its  products  to 
many  retail  distributors  “not  on  direct 
list”,  upon  receipt  of  their  orders  in¬ 
structing  respondent  to  make  such  deliv¬ 
ery,  and  to  make  its  charges  therefor 
against  a  particular  jobber  on  respond¬ 
ent’s  “direct  list”  (such  shipments  being 
sometimes  called  “drop  shipments”). 
Retail  distributors  to  whom  such  sales 
are  made,  those  to  whom  such  shipments 
are  made,  and  those  with  whom  respond¬ 
ent  has  had  dealings  in  connection  with 
the  sale  of  its  products,  are,  by  reason  of 
respondent’s  acts  and  practices,  in  fact, 
customers  of,  and  purchasers  from,  re¬ 
spondent.  By  means  of  such  sales,  ship¬ 
ments,  and  other  dealings,  respondent 
also  extends  its  control  over  the  prices 
at  which  its  products  are  sold  by  all  re¬ 
tail  distributors  to  consumers.  For  illus¬ 
tration  of  a  common  practice  of  respond¬ 
ent  in  this  connection,  on  January  26, 
1939,  one  of  respondent’s  missionary  men 
sold  to  retail  distributors  “not  on  direct 
list”,  in  Indianapolis,  Indiana,  Prince  Al- 
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bert  Tobacco  at  $1.08  per  dozen.  Re¬ 
spondent  was  then  selling  said  tobacco 
to  jobbers  in  said  city  at  its  regular 
standard  price  of  $1.27^2  per  dozen,  less 
10%  and  2%,  or  approximately  $1.12  x/2 
per  dozen.  Respondent  thus  sold  said 
tobacco  to  such  retail  distributors  at  a 
lower  price  than  it  was  then  selling  the 
same  tobacco  in  the  same  and  in  larger 
quantities  to  jobbers  in  said  city.  Imme¬ 
diately  after  such  sales  were  made,  re¬ 
spondent’s  posters  were  affixed  at  prom¬ 
inent  positions  on  the  windows  of  such 
retail  distributors,  offering  the  regular 
150  size  package  of  Prince  Albert  Tobacco 
at  100  a  package,  and  such  tobacco  was 
then  sold  to  consumers  in  Indianapolis, 
Indiana,  at  ten  cents  a  package. 

Par.  4.  Respondent,  during  the  period 
aforesaid,  listed  the  prices  of  its  tobacco 
products  and  sundries  in  descriptive 
price  lists  published  and  distributed  by 
it  from  time  to  time,  and  offered  and 
allowed,  as  regular  discounts  from  such 
prices,  a  10  per  cent  discount,  sometimes 
called  a  “trade  discount”,  and  after  the 
deduction  of  such  discount,  a  2  per  cent 
discount,  sometimes  called  a  “cash  dis¬ 
count”.  List  prices  as  reduced  by  such 
discounts  are  sometimes  referred  to  as 
“standard  prices.”  Respondent’s  stand¬ 
ard  prices  serve  as  a  basis  for  the  stand¬ 
ard  prices  of  wholesalers  and  retailers. 

Deviations  from  such  standard  prices 
have  been  effected  by  respondent  during 
the  period  aforesaid  as  follows: 

(a)  Respondent’s  salesmen  called  upon 
certain  retail  distributors  of  respondent’s 
products  “not  on  direct  list”  and  then  and 
there  solicited  orders  for  certain  of  re¬ 
spondent’s  tobacco  products  from  some 
of  said  distributors  thus  called  upon;  and 
upon  taking  orders  from  such  distributors 
included  in  such  orders  substantial  quan¬ 
tities  of  respondent’s  products  of  stand¬ 
ard  grade  and  quality  and  of  material 
value,  without  making  any  specific  charge 
therefor  (such  transactions  being  some¬ 
times  called  “deals”,  “free  deals”,  “com¬ 
binations”,  and  “gratis”).  In  some  in¬ 
stances  said  salesmen  made  immediate 
delivery  of  such  orders  to  the  respective 
purchasers.  In  all  other  cases  respond¬ 
ent’s  salesmen  arranged  to  have  the 
products  included  in  such  orders  shipped 
by  respondent  directly  to  the  respective 
purchasers  (such  transactions  being 
sometimes  called  “drop  shipment  deals”, 
and  such  shipments  “drop  shipments”). 
In  cases  where  such  orders  were  taken  for 
delivery  by  the  drop  shipment  method, 
the  respective  purchasers  from  whom 
such  orders  were  taken,  following  the 
practices  developed  by  respondent  in  such 
transactions,  made  arrangements  with 
some  particular  jobber  on  respondent’s 
“direct  list”  to  have  their  respective  or¬ 
ders  charged  to  such  jobber,  and  to  pay 
such  jobber  the  amount  of  their  respec¬ 
tive  orders,  being  the  list  price  of  such 
products  less  an  agreed  amount.  The 
amount  which  the  retail  distributors  paid 
for  the  tobacco  products  included  in  such 
orders  was,  according  to  the  practices 
thus  developed,  a  sum  substantially  less 


than  the  amount  which  other  competing 
retail  distributors  paid  to  jobbers  of  re¬ 
spondent’s  products  for  an  equal  quantity 
of  tobacco  products  of  like  grade  and 
quality  purchased  by  them  at  the  same 
time. 

Par.  5.  By  means  of  acts  and  prac¬ 
tices,  as  aforesaid,  and  particularly  those 
described  above  in  paragraph  four,  re¬ 
spondent,  during  the  period  aforesaid, 
discriminated  in  price  between  different 
purchasers  of  commodities,  to-wit,  to¬ 
bacco  products,  of  like  grade  and  quality; 
one  or  more  of  the  purchases  involved  in 
such  discriminations  were  in  commerce; 
and  such  commodities  were  sold  for  use, 
consumption  and  resale  within  the 
United  States  and  the  District  of  Colum¬ 
bia.  Respondent  is  now  discriminating 
in  price  as  aforesaid.  The  effect  of  such 
discriminations  may  be  to  injure,  destroy 
and  prevent  competition  with  the  pur¬ 
chasers  from  respondent  who  received 
the  benefit  of  such  discriminations  and 
with  the  customers  of  such  purchasers. 
Such  discriminations  constitute  a  viola¬ 
tion  of  Subsection  (a)  of  Section  2  of 
the  Act  of  Congress  aforesaid. 

II 

And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  second  count  of 
its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  second  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 
effect  as  if  herein  fully  repeated,  and  in¬ 
corporates  herein  all  the  facts  therein 
set  forth. 

Par.  2.  Respondent,  during  said  period, 
made  and  is  now  making  valuable  pay¬ 
ments  and  gave  and  is  now  giving  valu¬ 
able  considerations  to  certain  distribu¬ 
tors,  such  as  chain  stores  and  other  re¬ 
tailers,  selected  by  respondent  for  the 
furnishing  by  them  of  service  and  facili¬ 
ties,  such  as  counter  and  window  dis¬ 
plays,  for  the  advertising  of  respondent’s 
products.  Such  payments  and  consider¬ 
ations  were  not  and  are  not  now  avail¬ 
able  to  other  distributors  competing  in 
the  distribution  of  respondent’s  prod¬ 
ucts.  Said  practices  were  conducted  in 
such  manner  as  to  result  in  giving  cer¬ 
tain  distributors  exclusively  the  benefits 
accruing  from  said  payments  and  con¬ 
siderations. 

For  example,  in  carrying  out  such 
practices,  respondent  paid  in  1937,  as 
charged  aforesaid,  for  window  displays, 
j  $5,600.00  on  May  17,  1937,  and  $325.00 
per  month  from  June  1,  1937,  to  Katz 
Drug  Company,  Inc.,  of  Kansas  City, 
Missouri,  and  $3,600.00  on  July  29,  1937, 
and  $350.00  per  month  from  August  1, 
1937,  to  Sun  Ray  Drug  Company,  of 
Philadelphia,  Pennsylvania. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  those  de¬ 
scribed  above  in  paragraph  two,  respond¬ 
ent,  during  the  period  aforesaid,  con¬ 


tracted  to  pay  and  paid,  and  is  now  con¬ 
tracting  to  pay  and  paying,  to  and  for 
the  benefit  of  certain  of  its  customers, 
certain  valuable  payments  and  consid¬ 
erations,  as  compensation  for,  and  in 
consideration  for,  certain  services  and 
facilities  furnished  by  and  through  such 
customers  in  connection  with  the  han¬ 
dling,  sale,  and  offering  for  sale,  of  the 
tobacco  products  manufactured,  sold,  and 
offered  for  sale  by  respondent.  Such 
payments  and  considerations  were  not, 
and  are  not  now,  available  on  propor¬ 
tionately  equal  terms  to  all  other  cus¬ 
tomers  of  respondent  competing  in  the 
distribution  of  such  products,  and  con¬ 
stitute  a  violation  of  Subsection  (d)  of 
Section  2  of  the  Act  of  Congress  afore¬ 
said. 

in 

And  the  Federal  Trade  Commission, 
as  and  for  a  further  and  third  count  of 
its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  third  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 
effect  as  if  herein  fully  repeated,  and  in¬ 
corporates  herein  all  the  facts  therein 
set  forth. 

Par.  2.  Respondent  has  allowed  and  is 
now  allowing  some  direct  customers  a 
period  of  time  of  a  certain  definite 
length,  for  example,  60  days,  for  pay¬ 
ment  on  a  2  per  cent  discount  basis, 
sometimes  called  a  “cash  discount”,  of 
products  ordered  by  and  charged  to  them 
which  it  has  not  allowed  and  is  not 
now  allowing  to  other  direct  customers. 
The  allowance  of  time  for  payment  as 
aforesaid  constitutes  a  service  to  re¬ 
spondent’s  customers  which  becomes  of 
greater  value  as  the  length  of  such  time 
is  extended. 

For  example,  respondent  allowed,  as 
charged  aforesaid,  its  jobber  Eli  Witt 
Cigar  Company,  Tampa,  Florida,  60  days 
for  payment  on  said  cash  discount  basis 
and,  following  its  general  rule  applicable 
to  jobbers,  allowed  other  jobbers,  com¬ 
peting  in  the  distribution  of  respondent’s 
products  with  said  favored  jobber,  10 
days  for  payment  on  such  basis. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  by  the 
furnishing  of  the  services  described  above 
in  paragraph  two,  respondent,  during  the 
period  aforesaid,  discriminated  and  is 
now  discriminating  in  favor  of  certain 
purchasers  against  certain  other  pur¬ 
chasers  of  respondent’s  products  bought 
by  them  for  resale.  Such  services  were 
and  are  now  furnished  by  respondent  to 
such  favored  purchasers  upon  terms  not 
accorded  to  all  purchasers  on  proportion¬ 
ately  equal  terms,  in  violation  of  Subsec¬ 
tion  (e)  of  Section  2  of  the  Act  of  Con¬ 
gress  aforesaid. 

Wherefore,  the  premises  considered,  the 
Federal  Trade  Commission,  on  this  6th 
day  of  October,  A.  D.  1939,  issues  its  com¬ 
plaint  against  said  respondent. 


I 
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NOTICE 

Notice  is  hereby  given  you,  R.  J.  Reyn¬ 
olds  Tobacco  Company,  respondent 
herein,  that  the  10th  day  of  November, 

A.  D.,  1939,  at  2  o’clock  in  the  afternoon, 
is  hereby  fixed  as  the  time,  and  the  offices 
of  the  Federal  Trade  Commission  in  the 
City  of  Washington,  D.  C.,  as  the  place, 
when  and  where  a  hearing  will  be  had  on 
the  charges  set  forth  in  this  complaint, 
at  which  time  and  place  you  will  have  the 
right,  under  said  Act,  to  appear  and 
show  cause  why  an  order  should  not  be 
entered  by  said  Commission  requiring 
you  to  cease  and  desist  from  the  viola-  | 
tions  of  the  law  charged  in  the  com¬ 
plaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com¬ 
plaint.  If  answer  is  filed  and  if  your 
appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice 
to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Com¬ 
mission  with  respect  to  answers  or  fail¬ 
ure  to  appear  or  answer  (Rule  VII) 
provide  as  follows: 

In  case  of  desire  to  contest  the  pro¬ 
ceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the 
complaint,  file  with  the  Commission  an 
answer  to  the  complaint.  Such  answer 
shall  contain  a  concise  statement  of  the 
facts  which  constitute  the  ground  of  de¬ 
fence.  Respondent  shall  specifically  ad¬ 
mit  or  deny  or  explain  each  of  the  facts 
alleged  in  the  complaint,  unless  respond¬ 
ent  is  without  knowledge,  in  which  case 
respondent  shall  so  state. 

***** 

Failure  of  the  respondent  to  file  an¬ 
swer  within  the  time  above  provided  and 
failure  to  appear  at  the  time  and  place 
fixed  for  hearing  shall  be  deemed  to  au¬ 
thorize  the  Commission,  without  further 
notice  to  respondent,  to  proceed  in  regu¬ 
lar  course  on  the  charges  set  forth  in 
the  complaint. 

If  respondent  desires  to  waive  hearing 
on  the  allegations  of  fact  set  forth  in 
the  complaint  and  not  to  contest  the 
facts,  the  answer  may  consist  of  a  state¬ 
ment  that  respondent  admits  all  the  ma¬ 
terial  allegations  of  fact  charged  in  the 
complaint  to  be  true.  Respondent  by 
such  answer  shall  be  deemed  to  have 
waived  a  hearing  on  the  allegations  of 
fact  set  forth  in  said  complaint  and  to 
have  authorized  the  Commission,  with¬ 
out  further  evidence,  or  other  interven¬ 
ing  procedure,  to  find  such  facts  to  be 
true,  and  if  in  the  judgment  of  the  Com¬ 
mission  such  facts  admitted  constitute 
a  violation  of  law  or  laws  as  charged  in 
the  complaint,  to  make  and  serve  find¬ 
ings  as  to  the  facts  and  an  order  to 
cease  and  desist  from  such  violations. 
Upon  application  in  writing  made  con¬ 
temporaneously  with  the  filing  of  such 
answer,  the  respondent,  in  the  discre¬ 
tion  of  the  Commission,  may  be  heard  on 
brief,  in  oral  argument,  or  both,  solely 


on  the  question  as  to  whether  the  facts 
so  admitted  constitute  the  violation  or 
violations  of  law  charged  in  the  com¬ 
plaint. 

In  witness  whereof,  the  Federal  Trade 
Commission  has  caused  this,  its  com¬ 
plaint,  to  be  signed  by  its  Secretary,  and 
its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.,  this  6th  day  of  Octo¬ 
ber,  A.  D.,  1939. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-3753;  Piled,  October  11,  1939; 

11:03  a.  m.J 


United  States  of  America — Before 
Federal  Trade  Commission 

[Docket  No.  3915] 

In  the  Matter  of  Larijs  &  Brother  Com¬ 
pany,  Inc.,  Respondent 

complaint 

The  Federal  Trade  Commission,  having 
reason  to  believe  that  the  respondent 
named  in  the  caption  hereof,  and  herein¬ 
after  more  particularly  designated  and 
described,  since  June  19,  1936,  has  vio¬ 
lated  and  is  now  violating  the  provisions 
of  Section  2  of  the  Clayton  Act  as 
amended  by  the  Robinson-Patman  Act, 
approved  June  19,  1936,  (U.S.C.,  title  15, 
sec.  13),  hereby  issues  this,  its  complaint, 
stating  its  charges  with  respect  thereto 
as  follows: 

I 

Paragraph  1.  Respondent  is  a  corpora¬ 
tion  of  the  state  of  Virginia.  Its  princi¬ 
pal  office  is  at  22nd  and  Cary  Streets, 
Richmond,  Virginia.  Its  business  is  that 
of  manufacturing,  selling,  and  distribut¬ 
ing  cigarettes,  cigarette  tobacco,  smoking 
tobacco,  and  chewing  tobacco,  and  other 
tobacco  products  and  sundries.  It  has 
places  of  business,  factories,  and  ware- 
j  houses  in  Richmond,  Virginia,  and  in  | 
other  places  and  states. 

Par.  2.  At  all  times  during  the  period 
hitherto,  since  June  19,  1936,  respond¬ 
ent  maintained  and  is  now  maintaining 
a  continuous  course  of  trade  and  com¬ 
merce  in  said  products  among  and  be¬ 
tween  the  several  states  in  which  re¬ 
spondent  has  had  and  now  has  places 
of  business,  factories  and  warehouses, 
and  between  each  of  such  states  and  the 
several  other  states  of  the  United  States 
and  the  District  of  Columbia.  Re¬ 
spondent,  continuously  during  said 
period,  while  engaged  in  its  business 
aforesaid,  and  in  commerce,  namely, 
trade  and  commerce  as  aforesaid,  in  the 
course  of  such  commerce,  sold,  shipped, 
and  distributed  its  products  from  the 
states  in  which  respondent  has  had  and 
now  has  places  of  business,  factories, 
and  warehouses,  to  various  purchasers 
of  its  products,  namely,  distributors  of 
tobacco  products,  located  in  such  states 
and  in  the  several  other  states  of  the 
United  States  and.  the  District  of  Co¬ 


lumbia,  for  use,  consumption,  and  resale 
therein. 

Par.  3.  Respondent,  during  the  period 
aforesaid,  as  and  when  it  determined 
to  accept  an  order  for  its  products  and 
charge  it  to  a  certain  distributor,  desig- 
j  nated  such  distributor  as  a  “direct  cus¬ 
tomer”,  known  also  sometimes  as  a 
“direct  buying  customer”,  and  placed 
such  distributor  on  its  list,  called  a  “di¬ 
rect  list”,  and  sometimes  as  a  “list  of 
direct  customers”.  Among  the  purchas¬ 
ers  of  respondent’s  products  on  its  “di¬ 
rect  list”  are  jobbers  and  some  retailers 
such  as  chain  stores.  Among  the  pur¬ 
chasers  of  respondent’s  products  “not  on 
direct  list”  are  subjobbers  and  some 
retailers  such  as  independent  drug, 
grocery,  and  cigar  stores.  The  latter 
purchasers  are  sometimes  called  “indi¬ 
rect  customers”  and  “indirect  buying 
customers”,  and  include  all  distributors 
of  respondent’s  products  except  those  on 
its  “direct  list”. 

Respondent  has  extended  and  is  now 
extending  the  relationship  of  seller  and 
customer  between  it  and  retail  distribu¬ 
tors  “not  on  direct  list”,  by  means  of  its 
many  dealings  with  such  distributors,  in 
connection  with  the  sale  of  its  products, 
and  particularly  by  the  use  of  its  many 
salesmen,  sometimes  referred  to  as  “mis¬ 
sionary  men”.  Such  salesmen  have  made 
many  sales  to  such  distributors.  Re¬ 
spondent  has  shipped  its  products  to 
many  retail  distributors  “not  on  direct 
list”,  upon  receipt  of  their  orders  in¬ 
structing  respondent  to  make  such  de¬ 
livery,  and  to  make  its  charges  therefor 
against  a  particular  jobber  on  respond¬ 
ent’s  “direct  list”  (such  shipments  being 
sometimes  called  “drop  shipments”). 
Retail  distributors  to  whom  such  sales  are 
made,  those  to  whom  such  shipments  are 
made,  and  those  with  whom  respondent 
has  had  dealings  in  connection  with  the 
sale  of  its  products,  are,  by  reason  of 
respondent’s  acts  and  practices,  in  fact, 
customers  of,  and  purchasers  from,  re¬ 
spondent.  By  means  of  such  sales,  ship¬ 
ments,  and  other  dealings,  respondent 
also  extends  its  control  over  the  prices  at 
which  its  products  are  sold  by  all  retail 
distributors  to  consumers.  For  illustra¬ 
tion  of  a  common  practice  of  respondent 
in  this  connection,  on  March  23,  1938, 
respondent  shipped  to  Army  &  Navy  De¬ 
partment  Store,  of  Pittsfield,  Massa¬ 
chusetts,  a  retail  distributor  “not  on 
direct  list”,  pursuant  to  an  order  taken 
by  one  of  its  missionary  men,  a  quantity 
of  its  tobacco  products,  and  sent  its  in¬ 
voice  for  such  purchase  to  its  jobber, 
Dearstyne  Bros.  Tobacco  Co.,  of  Albany, 
New  York,  calling  for  payment  of  $49.09, 
less  discounts  of  10%  and  2%,  or  $43.31. 
Said  shipment  included  two  thousand 
Domino  Cigarettes,  one-half  dozen  pack¬ 
ages  of  Luxury  tobacco,  three  dozen  2- 
ounce  packages  of  Keg  tobacco  and  one 
dozen  packages  Hi  Plane  tobacco,  priced 
in  said  invoice  at  $13.84,  less  discounts  of 
10%  and  2%,  or  $12.22  and  a  quantity  of 
Edgeworth  tobacco,  priced  in  said  invoice 
at  $36.25,  less  discounts  of  10%  and  2% 
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or  $31.09.  Said  shipment  also  included 
ten  tins  of  Edgeworth  tobacco  for  which 
no  charge  was  made  in  said  invoice.  Re¬ 
spondent’s  standard  price  to  jobbers  sell¬ 
ing  in  said  city  for  said  quantity  of  Edge- 


of  such  products  less  an  agreed  amount. 

The  amount  which  the  retail  distribu¬ 
tors  paid  for  the  tobacco  products  in¬ 
cluded  in  such  orders  was,  according  to 
the  practices  thus  developed,  a  sum  sub- 
worth  tobacco  was  $1.29,  less  discounts  stantially  less  than  the  amount  which 

of  10%  and  2%,  or  $1.14,  and  for  all  the  other  competing  retail  distributors  paid  |  cilities  furnished  by  and  through  such 

customers  in  connection  with  the  han- 


contracted  to  pay  and  paid,  and  is  now 
contracting  to  pay  and  paying,  to  and 
for  the  benefit  of  certain  of  its  customers, 
certain  valuable  payments  and  consider¬ 
ations,  as  compensation  for,  and  in  con¬ 
sideration  for,  certain  services  and  fa- 


tobacco  products  included  in  said  ship-  to  jobbers  of  respondent’s  products  for 
ment,  $50.38,  less  discounts  of  10%  and  an  equal  quantity  of  tobacco  products  of 
2%  or  $44.45.  Payment  for  said  ship-  like  grade  and  quality  purchased  by  them 
ment  was  made  by  Army  &  Navy  Depart-  at  the  same  time. 

ment  Store  to  said  Jobber,  Dearstyne  Par.  5.  By  means  ot  acts  and  practices, 


dling,  sale,  and  offering  for  sale,  of  the 
tobacco  products  manufactured,  sold, 
and  offered  for  sale  by  respondent.  Such 
payments  and  considerations  were  not, 


Br°s.  Tobacco  Co.  of  $49.09,  less  a  dis-  M  afore£aidi  and  particularly  those  de-  and  “f  not  n,ow-  available  on  proper- 


count,  of  9%,  or  $44.68.  After  such  ship¬ 
ment  was  received  by  Army  &  Navy  De¬ 


scribed  above  in  paragraph  four,  respond¬ 
ent,  during  the  period  aforesaid,  discrim- 


partment  Store,  It  offered  the  15*  size  ^  in  price  bei^n  different  pur- 


package  of  Edgeworth  tobacco  for  10*. 
and  the  one  pound  tin  of  Edgeworth 
tobacco  at  $1.05,  and  such  tobacco  was 


chasers  of  commodities,  to-wit,  tobacco 
products,  of  like  grade  and  quality;  one 
or  more  of  the  purchases  involved  in  such 


,» _  i  «  $  _  •  .  a,  «  «  v/x  iiiu  uui  viioitjvo  iii  v  oi  rvu  ax*  ouuii 

then  sold  to  consumers  in  Pittsfield,  dlscrimlnatlons  were  ln  commerce;  and 
Massachusetts  at  such  prices.  such  commodities  were  sold  for  usei  con- 

Par.  4.  Respondent,  during  the  period 
aforesaid,  listed  the  prices  of  its  tobacco 
products  and  sundries  in  descriptive 
price  lists  published  and  distributed  by 
it  from  time  to  time,  and  offered  and 
allowed,  as  regular  discounts  from  such 
prices,  a  10  per  cent  discount,  some¬ 
times  called  a  “trade  discount”,  and 
after  the  deduction *of  such  discount,  a 
2  per  cent  discount,  sometimes  called  a 


sumption  and  resale  within  the  United 
States  and  the  District  of  Columbia.  Re¬ 
spondent  is  now  discriminating  in  price 
as  aforesaid.  The  effect  of  such  discrim¬ 
inations  may  be  to  injure,  destroy  and 
prevent  competition  with  the  purchasers 
from  respondent  who  received  the  benefit 
of  such  discriminations  and  with  the  cus¬ 
tomers  of  such  purchasers.  Such  dis¬ 
criminations  constitute  a  violation  of 


‘cash  discount”.  List  prices  as  reduced  Subsection  (a)  of  Section  2  of  the  Act 


by  such  discounts  are  sometimes  referred 
to  as  “standard  prices.”  Respondent’s 
standard  prices  serve  as  a  basis  for  the 
standard  prices  of  wholesalers  and 
retailers. 

Deviations  from  such  standard  prices) 
have  been  effected  by  respondent  during 
the  period  aforesaid  as  follows; 

(a)  Respondent’s  salesmen  called 
upon  certain  retail  distributors  of  re¬ 
spondent’s  products  “not  on  direct  list 
and  then  and  there  solicited  orders  for 
certain  of  respondent’s  tobacco  products 
from  some  of  said  distributors  thus  called 
upon;  and  upon  taking  orders  from  such 
distributors  included  in  such  orders  sub¬ 
stantial  quantities  of  respondent’s  prod¬ 
ucts  of  standard  grade  and  quality  and  of 
material  value,  without  making  any  spe¬ 
cific  charge  therefor  (such  transactions 
being  sometimes  called  “deals”,  “free 
deals”,  “combinations”,  and  “gratis”) . 
In  some  instances  said  salesmen  made 
immediate  delivery  of  such  orders  to  the 
respective  purchasers.  In  all  other  cases 
respondent’s  salesmen  arranged  to  have 
the  products  included  in  such  orders 
shipped  by  respondent  directly  to  the  re¬ 
spective  purchasers  (such  transactions 
being  sometimes  called  “drop  shipment 
deals”,  and  such  shipments  “drop  ship¬ 
ments”).  In  cases  where  such  orders 
were  taken  for  delivery  by  the  drop  ship- 


of  Congress  aforesaid. 

n 


And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  second  count  of 
its  complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  second  count  of  this  complaint, 
each  and  all  of  the  allegations  con 
tained  in  paragraphs  one,  two,  and 
three,  of  count  one  of  this  complaint, 
with  like  effect  as  if  herein  fully  re¬ 
peated,  and  incorporates  herein  all  the 
facts  therein  set  forth. 

Par.  2.  Respondent,  during  said  period, 
made  and  is  now  making  valuable  pay¬ 
ments  and  gave  and  is  now  giving  valu¬ 
able  considerations  to  certain  distribu¬ 
tors,  such  as  chain  stores  and  other  re¬ 
tailers,  selected  by  respondent  for  the 
furnishing  by  them  of  services  and  fa¬ 
cilities,  such  as  counter  and  window  dis 
plays,  for  the  advertising  of  respondent’s 
products.  Such  payments  and  consider¬ 
ations  were  not  and  are  not  now  avail¬ 
able  to  other  distributors  competing  in 
the  distribution  of  respondent’s  products. 
Said  practices  were  conducted  in  such 
manner  as  to  result  in  giving  certain 
distributors  exclusively  the  benefits  ac¬ 
cruing  from  said  payments  and  consid¬ 
erations. 

For  example,  in  carrying  out  such 


tionately  equal  terms  to  all  other  cus¬ 
tomers  of  respondent  competing  in  the 
distribution  of  such  products,  and  consti¬ 
tute  a  violation  of  Subsection  (d)  of  Sec¬ 
tion  2  of  the  Act  of  Congress  aforesaid. 

m 

And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  third  count  of  its 
complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  third  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 
effect  as  if  herein  fully  repeated,  and 
incorporates  herein  all  the  facts  therein 
set  forth. 

Par.  2.  Respondent  has  allowed  and 
is  now  allowing  some  direct  customers 
a  period  of  time  of  a  certain  definite 
length,  for  example,  60  days,  for  pay¬ 
ment  on  a  2  per  cent  discount  basis,  some¬ 
times  called  a  “cash  discount”,  of  products 
ordered  by  and  charged  to  them  which 
it  has  not  allowed  and  is  not  now  allow¬ 
ing  to  other  direct  customers.  The  al¬ 
lowance  of  time  for  payment  as  afore¬ 
said  constitutes  a  service  to  respondent’s 
customers  which  becomes  cl  greater  value 
as  the  length  of  such  time  is  extended. 

For  example,  respondent  allowed,  as 
charged  aforesaid,  its  jobber  Eli  Witt 
Cigar  Company,  Tampa,  Florida,  until 
the  10th  of  the  month  succeeding  the 
month  of  purchase  for  payment  on  said 
cash  discount  basis  and,  following  its 
general  rule  applicable  to  jobbers,  al¬ 
lowed  other  jobbers,  competing  in  the 
distribution  of  respondent’s  products 
with  said  favored  jobber,  10  days  for 
payment  on  such  basis. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  by  the  fur¬ 
nishing  of  the  services  described  above 
in  paragraph  two,  respondent,  during  the 
period  aforesaid,  discriminated  and  is 
now  discriminating  in  favor  of  certain 
purchasers  against  certain  other  pur¬ 
chasers  of  respondent’s  products  bought 
by  them  for  resale.  Such  services  were 
and  are  now  furnished  by  respondent  to 


ment  method,  the  respective  purchasers  practices,  respondent  paid  in  1938,  as  sucl1  favored  purchasers  upon  terms  now 


from  whom  such  orders  were  taken,  fol¬ 
lowing  the  practices  developed  by  re¬ 
spondent  in  such  transactions  made  ar¬ 
rangements  with  some  particular  jobber 
on  respondent’s  “direct  list”  to  have  their 
respective  orders  charged  to  such  jobber, 
and  to  pay  such  jobber  the  amount  of 
their  respective  orders,  being  the  list  price 


charged  aforesaid,  for  window  displays, 
$1,000.00  per  month  to  United  Cigar- 
Whelan  Drug  Stores  Corporation,  New 
York  City. 

Par.  3.  By  means  of  acts  and  prac¬ 
tices,  as  aforesaid,  and  particularly  those 
described  above  in  paragraph  two,  re¬ 
spondent,  during  the  period  aforesaid, 


accorded  to  all  purchasers  on  proportion¬ 
ately  equal  terms,  in  violation  of  Subsec¬ 
tion  (e)  of  Section  2  of  the  Act  of  Con¬ 
gress  aforesaid. 

Wherefore,  the  premises  considered, 
the  Federal  Trade  Commission,  on  this 
6th  day  of  October,  A.  D.,  1939,  issues  its 
complaint  against  said  respondent. 
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NOTICE 

Notice  is  hereby  given  you,  Larus  & 
Brother  Company,  Inc,,  respondent  here¬ 
in,  that  the  10th  day  of  November,  A.  D„ 
1939,  at  2  o’clock  in  the  afternoon,  is 
hereby  fixed  as  the  time,  and  the  offices 
of  the  Federal  Trade  Commission  in  the 
City  of  Washington,  D.  C.,  as  the  place, 
when  and  where  a  hearing  will  be  had 
on  the  charges  set  forth  in  this  com¬ 
plaint,  at  which  time  and  place  you  will 
have  the  right,  under  said  Act,  to  appear 
and  show  cause  why  an  order  should  not 
be  entered  by  said  Commission  requiring 
you  to  cease  and  desist  from  the  viola¬ 
tions  of  the  law  charged  in  the  complaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com¬ 
plaint.  If  answer  is  filed  and  if  your 
appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice 
to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Com¬ 
mission  with  respect  to  answers  or 
failure  to  appear  or  answer  (Rule  VII) 
provide  as  follows: 

In  case  of  desire  to  contest  the 
proceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of 
the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such 
answer  shall  contain  a  concise  statement 
of  the  facts  which  constitute  the  ground 
of  defense.  Respondent  shall  specifi¬ 
cally  admit  or  deny  or  explain  each  of 
the  facts  alleged  in  the  complaint,  unless 
respondent  is  without  knowledge,  in 
which  case  respondent  shall  so  state. 

*  *  *  *  * 

Failure  of  the  respondent  to  file 
answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and 
place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  without 
further  notice  to  respondent,  to  proceed 
in  regular  course  on  the  charges  set 
forth  in  the  complaint. 

If  respondent  desires  to  waive  hear¬ 
ing  on  the  allegations  of  fact  set  forth 
in  the  complaint  and  not  to  contest  the 
facts,  the  answer  may  consist  of  a  state¬ 
ment  that  respondent  admits  all  the 
material  allegations  of  fact  charged  in 
the  complaint  to  be  true.  Respondent 
by  such  answer  shall  be  deemed  to  have 
waived  a  hearing  on  the  allegations  of 
fact  set  forth  in  said  complaint  and  to 
have  authorized  the  Commission,  with¬ 
out  further  evidence,  or  other  interven¬ 
ing  procedure,  to  find  such  facts  to  be 
true,  and  if  in  the  judgment  of  the 
Commission  such  facts  admitted  consti¬ 
tute  a  violation  of  law  or  laws  as 
charged  in  the  complaint,  to  make  and 
serve  findings  as  to  the  facts  and  an 
order  to  cease  and  desist  from  such  vio¬ 
lations.  Upon  application  in  writing 
made  contemporaneously  with  the  filing 
of  such  answer,  the  respondent,  in  the 
discretion  of  the  Commission,  may  be 
heard  on  brief,  in  oral  argument,  or 


both,  solely  on  the  question  as  to 
whether  the  facts  so  admitted  consti¬ 
tute  the  violation  or  violations  of  law 
charged  in  the  complaint. 

In  witness  whereof,  the  Federal  Trade 
Commission  has  caused  this,  its  com¬ 
plaint,  to  be  signed  by  its  Secretary,  and 
its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.,  this  6th  day  of  Oc¬ 
tober,  A.  D.  1939. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[P.  R.  Doc.  39-3754;  Filed,  October  11,  1939; 

11:03  a.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

[Docket  No.  3916[ 

In  the  Matter  of  Charles  V.  Herron,  an 
Individual,  Ryon  Grain  Company,  a 
Corporation,  and  McLaughlin,  Ward  & 
Company,  a  Corporation 

complaint 

The  Federal  Trade  Commission,  hav¬ 
ing  reason  to  believe  that  the  parties  re¬ 
spondent  named  in  the  caption  hereof, 
and  hereinafter  more  particularly  de¬ 
scribed,  since  June  19,  1936,  have  violated 
and  are  now  violating  the  provisions  of 
Subsection  (c)  of  Section  2  of  the  Clay¬ 
ton  Act  as  amended  by  the  Robinson- 
Patman  Act,  approved  June  19,  1936 
(U.S.C.  Title  15,  Section  13),  issues  its 
complaint  stating  its  charge  with  respect 
thereto  as  follows: 

Paragraph  1.  Respondent  Charles  V. 
Herron,  is  an  individual,  doing  business 
under  the  firm  name  and  style  of 
Charles  V.  Herron  Company,  a  sole  pro¬ 
prietorship,  and  has  his  principal  of¬ 
fice  and  place  of  business  at  101  North 
Governor  Street,  Evansville,  Indiana, 
and  has  been  prior  to  June  19,  1936, 
and  is  now  engaged  in  the  buying  and 
selling,  for  his  own  account,  of  beans, 
and  also  engaged  in  the  business  of  and 
acting  as  broker  in  the  sale  of  food¬ 
stuffs,  grocery  products,  canned  goods 
and  allied  commodities.  Respondent 
buys,  sells  and  distributes  said  commodi¬ 
ties  in  commerce  between  and  among 
the  various  states  of  the  United  States, 
causing  said  commodities  to  be  shipped 
and  transported  to  him  from  the  various 
places  of  business  of  those  from  whom 
respondent  purchases  said  commodities 
located  in  states  other  than  the  State 
of  Indiana,  and  sells  and  distributes  the 
commodities  so  purchased  for  his  own 
account  in  commerce  and  ships  and 
transports  said  commodities  pursuant  to 
said  sales  to  his  customers  located  in 
the  States  of  Kentucky,  Illinois,  and 
Indiana. 

Par.  2.  Respondent  Ryon  Grain  Com¬ 
pany  is  a  corporation  organized  and  ex¬ 
isting  under  the  laws  of  the  State  of 
Michigan  with  its  principal  office  and 
place  of  business  located  at  428  Mutual 
Building,  Lansing,  Michigan,  and  has 


been  and  is  engaged  in  the  business  of 
selling  and  distributing  grain  and  beans 
in  commerce  between  and  among  the 
various  states  of  the  United  States,  caus¬ 
ing  said  grain  and  beans  to  be  shipped 
and  transported  from  said  place  of  busi¬ 
ness  in  Lansing,  Michigan,  to  purchasers 
thereof  located  in  the  various  states  of 
the  United  States  for  use  and  resale 
within  said  states. 

Par.  3.  McLaughlin,  Ward  &  Company 
is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the 
State  of  Michigan,  with  its  principal  office 
and  place  of  business  at  200  East  Pearl 
Street,  Jackson,  Michigan,  and  has  been 
and  is  engaged  in  the  sale  and  distribu¬ 
tion  of  beans  and  other  foodstuffs  and 
allied  commodities  in  commerce  between 
and  among  the  various  states  of  the 
United  States,  causing  said  beans,  food¬ 
stuffs  and  allied  commodities  to  be 
shipped  and  transported  from  its  place 
of  business  in  Jackson,  Michigan,  to  pur¬ 
chasers  thereof  located  in  the  various 
states  of  the  United  States,  for  use  and 
resale  within  said  states. 

Par.  4.  In  the  course  and  conduct  of 
his  business  as  aforesaid  since  June  19, 
1936,  respondent  Charles  V.  Herron, 
trading  as  Charles  V.  Herron  Company, 
has  been  and  is  now  making  purchases 
of  beans  in  commerce  from  said  seller 
respondents,  Ryon  Grain  Company  and 
McLaughlin,  Ward  &  Company,  which 
said  beans  are  shipped  or  caused  to  be 
shipped  by  said  seller  respondents  from 
the  State  of  Michigan  into  the  State  of 
Indiana  and  in  the  course  of  making 
said  purchases  in  commerce,  for  his  own 
account,  of  said  beans  from  said  seller 
respondents,  Ryon  Grain  Company  and 
McLaughlin,  Ward  &  Company,  said  re¬ 
spondent  Charles  V.  Herron,  trading  as 
Charles  V.  Herron  Company,  has  been 
and  is  now  receiving  and  accepting  from 
said  seller  respondents,  Ryon  Grain 
Company  and  McLaughlin,  Ward  & 
Company,  and  said  seller  respondents 
have  been  and  are  now  making  and 
granting  to  respondent  Charles  V.  Her¬ 
ron,  trading  as  Charles  V.  Herron  Com¬ 
pany,  an  allowance  of  6 <t  per  bag  of 
beans  in  lieu  of  brokerage  upon  said 
purchases  in  commerce  from  said  seller 
respondents,  Ryon  Grain  Company  and 
McLaughlin,  Ward  &  Company  for  which 
said  allowance  upon  said  purchases  so 
made  in  commerce  no  services  whatso¬ 
ever  have  at  any  time  been  rendered  or 
are  now  being  rendered  by  respondent 
Charles  V.  Herron,  trading  as  Charles  V. 
Herron  Company. 

Par.  5.  The  aforesaid  acts  of  the  re¬ 
spondents  constitute  a  violation  of  the 
provisions  of  Subsection  (c)  of  Section  2 
of  the  above  mentioned  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act, 
approved  June  19,  1936  (U.S.C.  Title  15, 
Section  13). 

Wherefore,  the  premises  considered,  the 
Federal  Trade  Commission  on  this  6th 
day  of  October,  A.  D.,  1939,  issues  its 
complaint  against  said  respondents. 
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NOTICE 

Notice  is  hereby  given  you,  Charles  V. 
Herron,  an  individual,  Ryon  Grain  Com¬ 
pany,  a  corporation,  and  McLaughlin, 
Ward  &  Company,  a  corporation,  re¬ 
spondents  herein,  that  the  10th  day  of 
November,  A.  D.,  1939,  at  2  o’clock  in  the 
afternoon,  is  hereby  fixed  as  the  time, 
and  the  offices  of  the  Federal  Trade  Com¬ 
mission  in  the  City  of  Washington,  D.  C., 
as  the  place,  when  and  where  a  hearing 
will  be  had  on  the  charges  set  forth  in 
this  complaint,  at  which  time  and  place 
you  will  have  the  right,  under  said  Act, 
to  appear  and  show  cause  why  an  order 
should  not  be  entered  by  said  Commis¬ 
sion  requiring  you  to  cease  and  desist 
from  the  violations  of  the  law  charged  in 
the  complaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com¬ 
plaint.  If  answer  is  filed  and  if  your 
appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice 
to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Com¬ 
mission  with  respect  to  answers  or  fail¬ 
ure  to  appear  or  answer  (Rule  VII)  pro¬ 
vide  as  follows: 

In  case  of  desire  to  contest  the  pro¬ 
ceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of 
the  complaint,  file  with  the  Commission 
an  answer  to  the  complaint.  Such  an¬ 
swer  shall  contain  a  concise  statement 
of  the  facts  which  constitute  the  ground 
of  defense.  Respondent  shall  specifically 
admit  or  deny  or  explain  each  of  the 
facts  alleged  in  the  complaint,  unless 
respondent  is  without  knowledge,  in 
which  case  respondent  shall  so  state. 

*  *  *  *  * 

Failure  of  the  respondent  to  file 
answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and 
place  fixed  for  hearing  shall  be  deemed 
to  authorize  the  Commission,  without 
further  notice  to  respondent,  to  proceed 
in  regular  course  on  the  charges  set  forth 
in  the  complaint. 

If  respondent  desires  to  waive  hearing 
on  the  allegations  of  fact  set  forth  in  the 
complaint  and  not  to  contest  the  facts, 
the  answer  may  consist  of  a  statement 
that  respondent  admits  all  the  material 
allegations  of  fact  charged  in  the  com¬ 
plaint  to  be  true.  Respondent  by  such 
answer  shall  be  deemed  to  have  waived  a  I 
hearing  on  the  allegations  of  fact  set] 
forth  in  said  complaint  and  to  have 
authorized  the  Commission,  without  fur¬ 
ther  evidence,  or  other  intervening  pro¬ 
cedure,  to  find  such  facts  to  be  true,  and 
if  in  the  judgment  of  the  Commission 
such  facts  admitted  constitute  a  violation 
of  law  or  laws  as  charged  in  the  com¬ 
plaint,  to  make  and  serve  findings  as  to 
the  facts  and  an  order  to  cease  and  de¬ 
sist  from  such  violations.  Upon  appli¬ 
cation  in  writing  made  contemporane- 
No.  197 - 3 


ously  with  the  filing  of  such  answer,  the 
respondent,  in  the  discretion  of  the  Com¬ 
mission,  may  be  heard  on  brief,  in  oral 
argument,  or  both,  solely  on  the  ques¬ 
tion  as  to  whether  the  facts  so  ad¬ 
mitted  constitute  the  violation  or  viola- 
ions  of  law  charged  in  the  complaint. 

In  witness  whereof,  the  Federal  Trade 
Commission  has  caused  this,  its  com¬ 
plaint,  to  be  signed  by  its  Secretary,  and 
its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.,  this  6th  day  of  Oc¬ 
tober,  A.  D.  1939. 

By  the  Commission. 

[seal]  Otis  B.  Johnson. 

Secretary. 

IP.  R.  Doc.  39-3755;  Filed,  October  11,  1939; 

11:03  a.  m.] 


United  States  of  America — Before 
Federal  Trade  Commission 

[Docket  No.  39191 

In  the  Matter  of  Philip  Morris  &  Com¬ 
pany,  Ltd.,  Inc.,  Respondent 

complaint 

The  Federal  Trade  Commission,  hav¬ 
ing  reason  to  believe  that  the  respondent 
named  in  the  caption  hereof,  and  herein¬ 
after  more  particularly  designated  and 
described,  since  June  19,  1936,  has  vio¬ 
lated  and  is  now  violating  the  provisions 
of  Section  2  of  the  Clayton  Act  as  amend¬ 
ed  by  the  Robinson-Patman  Act,  ap¬ 
proved  June  19,  1936  (U.S.C.,  title  15,  sec. 
13),  hereby  issues  this,  its  complaint, 
stating  its  charges  with  respect  thereto 
as  follows: 

I 

Paragraph  1.  Respondent  is  a  corpora¬ 
tion  of  the  state  of  Virginia.  Its  princi¬ 
pal  office  is  at  119  Fifth  Avenue,  New 
York  City,  New  York.  Its  business  is 
that  of  manufacturing,  selling,  and  dis¬ 
tributing  cigarettes,  cigarette  tobacco, 
smoking  tobacco,  and  other  tobacco  prod¬ 
ucts  and  sundries.  It  has  places  of  busi¬ 
ness,  factories,  and  warehouses  in  Rich¬ 
mond,  Virginia,  and  in  other  places  and 
states. 

Par.  2.  At  all  times  during  the  period 
hitherto,  since  June  19,  1936,  respondent 
maintained  and  is  now  maintaining  a 
continuous  course  of  trade  and  com¬ 
merce  in  said  products  among  and  be¬ 
tween  the  several  states  in  which  re¬ 
spondent  has  had  and  now  has  places 
of  business,  factories  and  warehouses, 
and  between  each  of  such  states  and 
the  several  other  states  of  the  United 
States  and  the  District  of  Columbia. 
Respondent,  continuously  during  said 
period,  while  engaged  in  its  business 
aforesaid,  and  in  commerce,  namely, 
trade  and  commerce  as  aforesaid,  in  the 
course  of  such  commerce,  sold,  shipped, 
and  distributed  its  products  from  the 
states  in  which  respondent  has  had  and 
now  has  places  of  business,  factories, 
and  warehouses,  to  various  purchasers 


of  its  products,  namely,  distributors  of 
tobacco  products,  located  in  such  states 
and  in  the  several  other  states  of  the 
United  States  and  the  District  of  Colum¬ 
bia,  for  use,  consumption,  and  resale 
therein. 

Par.  3.  Respondent,  during  the  period 
aforesaid,  as  and  when  it  determined  to 
accept  an  order  for  its  products  and 
charge  it  to  a  certain  distributor,  desig¬ 
nated  such  distributor  as  a  “direct  cus¬ 
tomer”,  known  also  sometimes  as  a  “di¬ 
rect  buying  customer”,  and  placed  such 
distributor  on  its  list,  called  a  “direct 
list”,  and  sometimes  as  a  “list  of  direct 
customers”.  Among  the  purchasers  of 
respondent’s  products  on  its  “direct  list” 
are  jobbers  and  some  retailers  such  as 
chain  stores.  Among  the  purchasers  of 
respondent’s  products  “not  on  direct 
list”  are  subjobbers  and  some  retailers 
such  as  independent  drug,  grocery,  and 
cigar  stores.  The  latter  purchasers  are 
sometimes  called  “indirect  customers” 
and  “indirect  buying  customers”,  and  in¬ 
clude  all  distributors  of  respondent’s 
products  except  those  on  its  “direct 
list”. 

Respondent  has  extended  and  is  now 
extending  the  relationship  of  seller  and 
customer  between  it  and  retail  dis¬ 
tributors  “not  on  direct  list”,  by  means 
of  its  many  dealings  with  such  distribu¬ 
tors,  in  connection  with  the  sale  of  its 
products,  and  particularly  by  the  use  of 
its  many  salesmen,  sometimes  referred 
to  as  “missionary  men”.  Such  salesmen 
have  made  many  sales  to  such  distribu¬ 
tors.  Respondent  has  shipped  its  prod¬ 
ucts  to  many  retail  distributors  “not  on 
direct  list”,  upon  receipt  of  their  orders 
instructing  respondent  to  make  such  de¬ 
livery,  and  to  make  its  charges  therefor 
I  against  a  particular  jobber  on  respond¬ 
ent’s  “direct  list”  (such  shipments  being 
sometimes  called  “drop  shipments”). 
Retail  distributors  to  whom  such  sales 
are  made,  those  to  whom  such  ship¬ 
ments  are  made,  and  those  with  whom 
respondent  has  had  dealings  in  connec¬ 
tion  with  the  sale  of  its  products,  are, 
by  reason  of  respondent’s  acts  and  prac¬ 
tices,  in  fact,  customers  of,  and  pur¬ 
chasers  from,  respondent.  By  means  of 
such  sales,  shipments,  and  other  deal¬ 
ings,  respondent  also  extends  its  control 
over  the  prices  at  which  its  products 
are  sold  by  all  retail  distributors  to 
consumers. 

Par.  4.  Respondent,  during  the  period 
aforesaid,  listed  the  prices  of  its  tobacco 
products  and  sundries  in  descriptive 
price  lists  published  and  distributed  by  it 
from  time  to  time,  and  offered  and  al¬ 
lowed,  as  regular  discounts  from  such 
prices,  a  10  per  cent  discount,  sometimes 
called  a  “trade  discount”,  and  after  the 
deduction  of  such  discount,  a  2  per  cent 
discount,  sometimes  called  a  “cash  dis¬ 
count”.  List  prices  as  reduced  by  such 
discounts  are  sometimes  referred  to  as 
“standard  prices.”  Respondent’s  stand¬ 
ard  prices  serve  as  a  basis  for  the  stand¬ 
ard  prices  of  wholesalers  and  retailers. 
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Deviations  from  such  standard  prices 
have  been  effected  by  respondent  during 
the  period  aforesaid  as  follows: 

(a)  Respondent  solicited  orders  for 
cigarettes  from  certain  of  said  distrib¬ 
utors,  namely,  owners  and  operators  of 
vending  machines,  for  sale  in  vending 
machines,  and  agreed  to  pay  to  them 
50?  for  each  thousand  of  its  cigarettes 
purchased  by  them  for  sale  in  such  ma¬ 
chines.  Respondent  made  such  pay¬ 
ments  upon  being  furnished  proof  satis¬ 
factory  to  it  of  the  purchase  by  such 
distributors  of  such  cigarettes.  When 
such  distributor  was  on  respondent’s 
“direct  list”,  respondent  sent  its  invoice 
for  such  cigarettes  to  such  distributor. 
When  such  distributor  was  not  on  re¬ 
spondent’s  “direct  list”,  respondent  sent 
its  invoice  for  such  cigarettes  to  the 
jobber  on  respondent’s  “direct  list” 
selected  by  such  distributor  as  the  one 
to  whom  such  order  should  be  charged, 
and  shipped  such  cigarettes  directly  to 
such  distributor  (such  shipments  being 
sometimes  called  “drop  shipments”) . 
Respondent  also  shipped  cigarettes  for 
sale  in  vending  machines  to  jobbers  on 
its  “direct  list”,  upon  receipt  of  orders 
from  them  for  such  cigarettes,  and  sent 
its  invoices  covering  such  orders  to  such 
jobbers.  The  amount  which  such  owners 
and  operators  of  vending  machines  thus 
paid  for  such  cigarettes  was,  according 
to  the  practices  thus  developed,  a  sum 
substantially  less  than  the  amount 
which  other  competing  distributors  sell¬ 
ing  at  retail  paid  to  jobbers  of  respond¬ 
ent’s  products  for  an  equal  quantity  of 
similar  cigarettes  purchased  by  them  at 
the  same  time. 

Par.  5.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  those  de¬ 
scribed  above  in  paragraph  four,  re¬ 
spondent,  during  the  period  aforesaid, 
discriminated  in  price  between  different 
purchasers  of  commodities,  to-wit,  to¬ 
bacco  products,  of  like  grade  and  quality; 
one  or  more  of  the  purchases  involved 
in  such  discriminations  were  in  com¬ 
merce;  and  such  commodities  were  sold 
for  use,  consumption  and  resale  within 
the  United  States  and  the  District  of 
Columbia.  Respondent  is  now  discrim¬ 
inating  in  price  as  aforesaid.  The  effect 
of  such  discriminations  may  be  to  injure, 
destroy  and  prevent  competition  with  the 
purchasers  from  respondent  who  received 
the  benefit  of  such  discriminations  and 
with  the  customers  of  such  purchasers. 
Such  discriminations  constitute  a  viola¬ 
tion  of  Subsection  ( a)  of  Section  2  of  the 
Act  of  Congress  aforesaid. 

n 

And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  second  count  of 
its  complaint,  states: 

Paragraph  1.  TTie  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part 
of  this  second  count  of  this  complaint, 
each  and  all  of  the  allegations  contained 
in  paragraphs  one,  two,  and  three,  of 
count  one  of  this  complaint,  with  like 


effect  as  if  herein  fully  repeated,  and  in¬ 
corporates  herein  all  the  facts  therein  set 
forth. 

Par.  2.  Respondent,  during  said  pe¬ 
riod,  made  and  is  now  making  valuable 
payments  and  gave  and  is  now  giving 
valuable  considerations  to  certain  dis¬ 
tributors,  such  as  chain  stores  and  other 
retailers,  selected  by  respondent  for  the 
furnishing  by  them  of  services  and  fa¬ 
cilities,  such  as  counter  and  window  dis¬ 
plays,  for  the  advertising  of  respondent’s 
products.  Such  payments  and  consider¬ 
ations  were  not  and  are  not  now  avail¬ 
able  to  other  distributors  competing  in 
the  distribution  of  respondent’s  prod¬ 
ucts.  Said  practices  were  conducted  in 
such  manner  as  to  result  in  giving  cer¬ 
tain  distributors  exclusively  the  benefits 
accruing  from  said  payments  and  con¬ 
siderations. 

For  example,  in  carrying  out  such 
practices,  respondent  paid  in  1938,  as 
charged  aforesaid,  for  window  displays, 
$22,500.00  to  Walgreen  Drug  Company, 
of  Chicago,  Illinois;  $1,800.00  to  Hook 
Drug  Company,  of  Indianapolis,  Indiana; 
and  $4,800.00  to  Sontag  Drug  Stores,  of 
Hollywood,  California. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  those  de¬ 
scribed  above  in  paragraph  two,  respond¬ 
ent,  during  the  period  aforesaid,  con¬ 
tracted  to  pay  and  paid,  and  is  now  con¬ 
tracting  to  pay  and  paying,  to  and  for 
the  benefit  of  certain  of  its  customers, 
certain  valuable  payments  and  consider¬ 
ations,  as  compensation  for,  and  in  con¬ 
sideration  for,  certain  services  and  facili¬ 
ties  furnished  by  and  through  such  cus¬ 
tomers  in  connection  with  the  handling, 
sale,  and  offering  for  sale,  of  the  tobacco 
products  manufactured,  sold,  and  offered 
for  sale  by  respondent.  Such  payments 
and  considerations  were  not,  and  are  not 
now,  available  on  proportionately  equal 
terms  to  all  other  customers  of  respond¬ 
ent  competing  in  the  distribution  of  such 
products,  and  constitute  a  violation  of 
Subsection  (d)  of  Section  2  of  the  Act 
of  Congress  aforesaid. 

m 

And  the  Federal  Trade  Commission,  as 
and  for  a  further  and  third  count  of  its 
complaint,  states: 

Paragraph  1.  The  Federal  Trade  Com¬ 
mission  repeats  and  re-alleges  as  a  part  of 
this  third  count  of  this  complaint,  each 
and  all  of  the  allegations  contained  in 
paragraphs  one,  two,  and  three,  of  count 
one  of  this  complaint,  with  like  effect  as  if 
herein  fully  repeated,  and  incorporates 
herein  all  the  facts  therein  set  forth. 

Par.  2.  Respondent  has  allowed  and  is 
now  allowing  some  direct  customers  a 
period  of  time  of  a  certain  definite 
length,  for  example,  30  days,  for  payment 
on  a  2  per  cent  discount  basis,  sometimes 
called  a  “cash  discount”,  of  products 
ordered  by  and  charged  to  them  which 
it  has  not  allowed  and  is  not  now  allow¬ 
ing  to  other  direct  customers.  The  allow¬ 
ance  of  time  for  payment  as  aforesaid 


constitutes  a  service  to  respondent’s  cus¬ 
tomers  which  becomes  of  greater  value 
as  the  length  of  such  time  is  extended. 

For  example,  respondent  allowed,  as 
charged  aforesaid,  its  jobber  Eli  Witt 
Cigar  Company,  Tampa,  Florida,  until 
the  20th  of  the  month  succeeding  the 
month  of  purchase  for  payment  on  said 
cash  discount  basis  and,  following  its 
general  rule  applicable  to  jobbers,  allowed 
other  jobbers,  competing  in  the  distribu¬ 
tion  of  respondent’s  products  with  said 
favored  jobber,  10  days  for  payment  on 
such  basis. 

Par.  3.  By  means  of  acts  and  practices, 
as  aforesaid,  and  particularly  by  the  fur¬ 
nishing  of  the  services  described  above 
in  paragraph  two,  respondent,  during  the 
period  aforesaid,  discriminated  and  is 
now  discriminating  in  favor  of  certain 
purchasers  against  certain  other  purchas¬ 
ers  of  respondent’s  products  bought  by 
them  for  resale.  Such  services  were  and 
are  now  furnished  by  respondent  to  such 
favored  purchasers  upon  terms  not  ac¬ 
corded  to  all  purchasers  on  proportion¬ 
ately  equal  terms,  in  violation  of  Sub¬ 
section  (e)  of  Section  2  of  the  Act  of 
Congress  aforesaid. 

Wherefore,  the  premises  considered,  the 
Federal  Trade  Commission,  on  this  7th 
day  of  October,  A.  D.,  1939,  issues  its 
complaint  against  said  respondent. 

NOTICE 

Notice  is  hereby  given  you,  Philip 
Morris  &  Company,  Ltd.,  Inc.,  respond¬ 
ent  herein,  that  the  10th  day  of  Novem¬ 
ber,  A.  D.,  1939,  at  2  o’clock  in  the  after¬ 
noon,  is  hereby  fixed  as  the  time,  and 
the  offices  of  the  Federal  Trade  Commis¬ 
sion  in  the  City  of  Washington,  D.  C., 
as  the  place,  when  and  where  a  hearing 
will  be  had  on  the  charges  set  forth  in 
this  complaint,  at  which  time  and  place 
you  will  have  the  right,  under  said  Act, 
to  appear  and  show  cause  why  an  order 
should  not  be  entered  by  said  Commis¬ 
sion  requiring  you  to  cease  and  desist 
from  the  violations  of  the  law  charged  in 
the  complaint. 

You  are  notified  and  required,  on  or 
before  the  twentieth  day  after  service 
upon  you  of  this  complaint,  to  file  with 
the  Commission  an  answer  to  the  com¬ 
plaint.  If  answer  is  filed  and  if  your 
appearance  at  the  place  and  on  the  date 
above  stated  be  not  required,  due  notice 
to  that  effect  will  be  given  you.  The 
Rules  of  Practice  adopted  by  the  Com¬ 
mission  with  respect  to  answers  or  fail¬ 
ure  to  appear  or  answer  (Rule  VII)  pro¬ 
vide  as  follows: 

In  case  of  desire  to  contest  the  pro¬ 
ceeding  the  respondent  shall,  within 
twenty  (20)  days  from  the  service  of  the 
complaint,  file  with  the  Commission  an 
answer  to  the  complaint.  Such  answer 
shall  contain  a  concise  statement  of  the 
facts  which  constitute  the  ground  of  de¬ 
fense.  Respondent  shall  specifically  ad¬ 
mit  or  deny  or  explain  each  of  the  facts 
alleged  in  the  complaint,  unless  respond- 
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ent  is  without  knowledge,  in  which  case 
respondent  shall  so  state. 

***** 

Failure  of  the  respondent  to  file 
answer  within  the  time  above  provided 
and  failure  to  appear  at  the  time  and 
place  fixed  for  hearing  shall  be  deemed  to 
authorize  the  Commission,  without  fur¬ 
ther  notice  to  respondent,  to  proceed  in 
regular  course  on  the  charges  set  forth 
in  the  complaint. 

If  respondent  desires  to  waive  hearing 
on  the  allegations  of  fact  set  forth  in 
the  complaint  and  not  to  contest  the 
facts,  the  answer  may  consist  of  a  state¬ 
ment  that  respondent  admits  all  the  ma¬ 
terial  allegations  of  fact  charged  in  the 
complaint  to  be  true.  Respondent  by 
such  answer  shall  be  deemed  to  have ! 
waived  a  hearing  on  the  allegations  of 
fact  set  forth  in  said  complaint  and  to 
have  authorized  the  Commission,  with¬ 
out  further  evidence,  or  other  intervening 
procedure,  to  find  such  facts  to  be  true, 
and  if  in  the  judgment  of  the  Commis¬ 
sion  such  facts  admitted  constitute  a 
violation  of  law  or  laws  as  charged  in 
the  complaint,  to  make  and  serve  find¬ 
ings  as  to  the  facts  and  an  order  to 
cease  and  desist  from  such  violations. 
Upon  application  in  writing  made  con¬ 
temporaneously  with  the  filing  of  such 
answer,  the  respondent,  in  the  discre¬ 
tion  of  the  Commission,  may  be  heard 
on  brief,  in  oral  argument,  or  both,  solely  | 
on  the  question  as  to  whether  the  facts 
so  admitted  constitute  the  violation  or 
violations  of  law  charged  in  the  com¬ 
plaint. 

In  witness  whereof,  the  Federal  Trade 
Commission  has  caused  this,  its  com¬ 
plaint,  to  be  signed  by  its  Secretary,  and 
its  official  seal  to  be  hereto  affixed,  at 
Washington,  D.  C.,  this  7th  day  of  Octo¬ 
ber,  A.  D.,  1939. 

By  the  Commission. 

[seal]  Otis  B.  Johnson, 

Secretary. 

[F.  R.  Doc.  39-3756;  Filed,  October  11,  1939; 

11:04  a.  ra.] 


SECURITIES  AND  EXCHANGE  COM¬ 
MISSION. 

United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  9th  day  of  October,  A.  D.  1939. 
[File  No.  56-64] 

In  the  Matter  of  Walnut  Electric  and 
Gas  Corporation 

NOTICE  OF  AND  ORDER  FOR  HEARING 

An  application  pursuant  to  section 
12  (d)  and  Rule  U-12D-1  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
having  been  duly  filed  with  this  Commis¬ 
sion  by  the  above-named  party; 


It  is  ordered.  That  a  hearing  on  such 
matter  be  held  on  October  26,  1939,  at 
10  o’clock  in  the  forenoon  of  that  day,  at 
the  Securities  and  Exchange  Building, 
1778  Pennsylvania  Avenue,  NW„  Wash¬ 
ington,  D.  C.  On  such  day  the  hearing- 
room  clerk  in  room  1102  will  advise  as  to 
the  room  where  such  hearing  will  be 
held.  At  such  hearing,  if  in  respect  of 
any  declaration,  cause  shall  be  shown 
why  such  declaration  shall  become 
effective. 

It  is  further  ordered,  That  Willis  E. 
Monty  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for  that 
purpose  shall  preside  at  the  hearings  in 
such  matter.  The  officer  so  designated 
to  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner  under 
the  Commission’s  Rules  of  Practice  to  I 
continue  or  postpone  said  hearing  from 
time  to  time. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarant  or  applicant  and  to 
any  other  person  whose  participation  in 
such  proceeding  may  be  in  the  public 
interest  or  for  the  protection  of  investors 
or  consumers.  It  is  requested  that  any 
person  desiring  to  be  heard  or  to  be  ad¬ 
mitted  as  a  party  to  such  proceeding 
shall  file  a  notice  to  that  effect  with  the 
Commission  on  or  before  October  21, 
1939. 

The  matter  concerned  herewith  is  in 
regard  to  an  application  by  Walnut  Elec¬ 
tric  and  Gas  Corporation  pursuant  to 
Rule  U-12D-1  with  regard  to  the  follow¬ 
ing  transactions; 

(1)  The  sale  by  Walnut  Electric  and 
Gas  Corporation  of  the  following  securi¬ 
ties  of  Vermont  Lighting  Corporation  to 
Joseph  M.  Nelson  of  Barre,  Vermont,  for 
$8,000  plus  the  amount  by  which  the 
current  assets  of  Vermont  will  exceed  its 
current  liabilities  at  the  time  the  sale  is 
consummated : 

$24,400  principal  amount  of  First  Mort¬ 
gage  5%  Bonds,  due  1944; 

$35,000  principal  amount  of  unsecured, 
non-interest  bearing  open  account  in¬ 
debtedness;  909  shares,  6%  preferred 
stock,  par  value  $100  per  share;  and 

2,970  shares,  common  stock,  par  value 
$100  per  share; 

(2)  The  sale  by  Walnut  Electric  and 
Gas  Corporation  of  1,000  shares  of  the 
capital  stock  of  St.  Johnsbury  Gas  Com¬ 
pany,  which  is  all  of  the  issued  and  out¬ 
standing  capital  stock  of  that  company, 
to  Joseph  M.  Nelson  of  Barre,  Vermont, 
for  $8,000  plus  the  amount  by  which  the 
current  assets  of  St.  Johnsbury  Gas  Com¬ 
pany  will  exceed  its  current  liabilities  at 
the  time  the  sale  is  consummated. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-3757;  Filed,  October  11,  1939; 
11:26  a.  m.j 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  10th  day  of  October,  A.  D.  1939. 

[File  No.  32-177] 

In  the  Matter  of  Philadelphia  Electric 
Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

Applications  and  a  declaration  pur¬ 
suant  to  sections  6  (b)  and  7  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935, 
having  been  duly  filed  with  this  Com¬ 
mission  by  the  above-named  party; 

It  is  ordered.  That  a  hearing  on  such 
matter  be  held  on  October  23,  1939,  at 
10:00  o’clock  in  the  forenoon  of  that 
day,  at  the  Securities  and  Exchange 
Building,  1778  Pennsylvania  Avenue, 
NW.,  Washington,  D.  C.  On  such  day 
the  hearing-room  clerk  in  room  1102 
will  advise  as  to  the  room  where  such 
hearing  will  be  held.  At  such  hearing, 
if  in  respect  of  any  declaration,  cause 
shall  be  shown  why  such  declaration 
shall  become  effective. 

It  is  further  ordered.  That  Charles  S. 
Moore  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for  that 
purpose  shall  preside  at  the  hearings  in 
such  matter.  The  officer  so  designated 
to  preside  at  any  such  hearing  is  hereby 
authorized  to  exercise  all  powers  granted 
to  the  Commission  under  section  18  (c) 
of  said  Act  and  to  a  trial  examiner 
under  the  Commission’s  Rules  of  Prac¬ 
tice  to  continue  or  postpone  said  hear¬ 
ing  from  time  to  time. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarant  or  applicant  and  to 
any  other  person  whose  participation  in 
such  proceeding  may  be  in  the  public 
interest  or  for  the  protection  of  inves¬ 
tors  or  consumers.  It  is  requested  that 
any  person  desiring  to  be  heard  or  to 
be  admitted  as  a  party  to  such  proceed¬ 
ing  shall  file  a  notice  to  that  effect  with 
the  Commission  on  or  before  October  18, 
1939. 

The  matter  concerned  herewith  is  in 
regard  to  the  proposed  issue  and  private 
sale  by  said  company,  a  registered  hold¬ 
ing  company  under  the  Public  Utility 
Holding  Company  Act  of  1935,  of  the 
following  securities: 

(a)  $10,000,000  in  principal  amount  of 
2  %%  promissory  notes,  maturing  seri¬ 
ally  at  the  rate  of  $1,000,000  on  October 
15  of  each  of  the  years  1940  to  1949, 
inclusive,  and 

(b)  50,000  shares  of  $4.25  Dividend 
Preferred  Stock  (without  nominal  or  par 
value) . 

The  notes  will  be  sold  at  100%  of  their 
principal  amount,  plus  accrued  interest 
from  October  15,  1939,  to  two  insurance 
companies,  in  the  following  principal 
amounts: 
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The  Prudential  Insurance  Com¬ 
pany  of  America _ $8,  500, 000 

The  Penn  Mutual  Life  Insurance 
Company _  1,  500, 000 

The  proceeds  from  such  sales,  together 
with  approximately  $20,000  cash  from 
the  company’s  own  funds  (being  the 
amount  of  estimated  expenses),  are  to 
be  applied  to  the  payment  at  maturity 
of  $10,000,000  in  principal  amount  of  the 
applicant  company’s  outstanding  1 V2  % 
six-months’  promissory  notes  maturing 
October  26,  1939,  now  held  by  certain 
banks. 

The  Preferred  Stock  will  be  sold  at 
$100  per  share  to  New  York  Life  Insur¬ 
ance  Company  and  The  Prudential  In¬ 
surance  Company  of  America,  25,000 
shares  to  each  purchaser.  The  applicant 
company  states  that  the  net  proceeds 
from  such  sale  ($5,000,000  less  estimated 
expenses  of  $20,000)  will  be  used  to  re¬ 
imburse  the  company  in  part  for  moneys 
expended  for  acquisitions,  additions,  ex¬ 
tensions,  betterments  and  improvements 
of  and  to  the  utility  plant  of  the  com¬ 
pany,  and  to  provide  additional  working 
capital. 

By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[P.  R.  Doc.  39-3758:  Piled,  October  11.  1939; 

11:26  a.  m.] 


United  States  of  America — Before  the 
Securities  and  Exchange  Commission 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission  held  at  its 
office  in  the  City  of  Washington,  D.  C., 
on  the  11th  day  of  October,  A.  D.  1939. 


[Pile  No.  46-178] 

In  the  Matter  of  Electric  Bond  & 
Share  Company 

NOTICE  OF  AND  ORDER  FOR  HEARING 

An  application  pursuant  to  section  10 
(a)  (1)  and  Rule  U-12B-1  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935, 
having  been  duly  filed  with  this  Com¬ 
mission  by  the  above-named  party; 

It  is  ordered.  That  a  hearing  on  such 
matter  be  held  on  October  24,  1939,  at 
10:00  o’clock  in  the  forenoon  of  that  day, 
at  the  Securities  and  Exchange  Build¬ 
ing,  1778  Pennsylvania  Avenue  NW., 
Washington,  D.  C.  On  such  day  the 
hearing-room  clerk  in  room  1102  will 
advise  as  to  the  room  where  such  hear¬ 
ing  will  be  held.  At  such  hearing,  if  in 
respect  of  any  declaration,  cause  shall 
be  shown  why  such  declaration  shall 
become  effective. 

It  is  further  ordered,  That  Willis  E. 
Monty  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for 
that  purpose  shall  preside  at  the  hear¬ 
ings  in  such  matter.  The  officer  so  des-  i 
ignated  to  preside  at  any  such  hearing 
is  hereby  authorized  to  exercise  all 
powers  granted  to  the  Commission  un¬ 
der  section  18  (c)  of  said  Act  and  to  a 
trial  examiner  under  the  Commission’s 
Rules  of  Practice  to  continue  or  post¬ 
pone  said  hearing  from  time  to  time. 

Notice  of  such  hearing  is  hereby  given 
to  such  declarant  or  applicant  and  to 
any  other  person  whose  participation  in 
such  proceeding  may  be  in  the  public 
interest  or  for  the  protection  of  inves- 
tprs  or  consumers.  It  is  requested  that 
any  person  desiring  to  be  heard  or  to  be 
admitted  as  a  party  to  such  proceeding 


shall  file  a  notice  to  that  effect  with  the 
Commission  on  or  before  October  19, 
1939. 

The  matter  concerned  herewith  is  in 
regard  to  the  proposed  acquisition  by 
Electric  Bond  &  Share  Company,  a  regis¬ 
tered  holding  company,  of  a  promissory 
note  of  American  &  Foreign  Power  Com¬ 
pany  Inc.  (an  associate  company)  dated 
as  of  October  26,  1939  in  the  principal 
amount  of  $4,400,000  and/or  the  exten¬ 
sion  of  the  maturity  of  $4,400,000  prin¬ 
cipal  amount  of  American  &  Foreign 
Power  Company  Inc.’s  present  $4,800,000 
note  to  Electric  Bond  &  Share  Company. 
Under  the  terms  of  the  proposed  agree¬ 
ment  $800,000  is  to  be  paid  on  account 
of  principal  in  two  equal  instalments  on 
or  before  October  26,  1940  and  October 
26,  1941,  respectively,  the  balance  to  be 
paid  on  or  before  October  26,  1942.  In¬ 
terest  charges  are  to  be  changed  from 
4y2%  per  annum  to  3  %%  per  annum 
for  the  first  year,  3%%  for  the  second, 
and  4%  for  the  third. 

American  &  Foreign  Power  Company 
Inc.  will  simultaneously  with  the  carry¬ 
ing  out  of  the  proposed  transaction  and 
upon  similar  terms  and  conditions  ex¬ 
tend  the  maturity  of  $17,600,000  princi¬ 
pal  amount  of  its  presently  outstanding 
promissory  notes  to  ten  banks  which 
presently  hold  $19,200,000  in  aggregate 
amount  of  said  notes. 

No  fees,  commissions  or  other  remu¬ 
nerations  are  proposed  to  be  paid  by  ap¬ 
plicant  to  any  person  in  connection  with 
the  acquisition  and  extension  of  this  note. 
By  the  Commission. 

[seal]  Francis  P.  Brassor, 

Secretary. 

[F.  R.  Doc.  39-3759;  Filed,  October  11,  1939; 

11:26  a.  m.] 


